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Foreword 



Questions of justice are fundamental to a democracy.* Debaters will be ap- 
plying their attitudes and insights about the United States justice system 
throughout their adult life. The student who debates about civil coUrts needs 
to know the similarities and differences that civilYourts ha,ve to the criminal 
courts, students debating about law enforcement procedures need to know 
how these regulations influence the administrationW justice during trials. 
Since all three topics are interrelated, students will Win from applying the 
analysis in this book to the development of their actualVases. The ERIC First 
Analysis should serve as a framework from which students, coaches, and 
judges can evaluate the issues, arguments, and evidence present in sustaining 
and reforming the justice system. 

ERIC First Analysis, .published annually since 1973, provides debaters with 
guidelines for research on the debate resolutions selected by the National 
University Continuing Education Association's Commijtee on Discussion and 
Debate. It incorporates an instructional approach designed to avoid "struc- 
tured" cases and "canned" evidence. Periodic surveys of teachers of debate 
ha.ve indicated that the ERIC First Analysis has p(oye(l to be an excellent 
resource for students to begin their study of issues and arguments. 

The ERIC First Analysis of the 1983-84 National High School Debate 
Resolution is published by the Speech Communication Association in co- 
operation with the Educational Resources Information Center Clearinghouse 
on Reading and Communication Skills (ERJC/RCS). The ERIC/RCS Clear- 
inghouse is supported by the National institute of Education which has as 
one of its missipns the dissemination of knowledge to Jmprolb classroom 
practices. This ERIC information analysis paper is unique in that it is intended 
for direct use by high school students as well as by their teachers. 
* To be a "first" analysis, the manuscript must be prepared in a period of 
six weeks after the February announcement of the, national debate topfc. The 
author'* thorough analysis of 'issues and sources in so short a time ftnd his 
adaptations the analysis to the needs of high school debaters'are tributes to 
his experience and excellence as a forensics educator. 

Don^M. Boileau , r Bernard O'Donnell m . 

Associate Director Director 

Speech Module, ERIC/RCS • ERIC/RCS s • 
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A983-84 High School Debate 
" -Problem Area and Resolutions 



I What changes are most needed 

( in the procedures used in the United States 
•justice system? 

< 

Debate Resolutions 

Resolved. That the United States should adopt uniform rules governing 
the criminal investigation procedure of all public law enforce- 
ment agencies iq the nation. 

Resolved. That the United States should establish uniform rules governing 
the procedure of all civil courts in the nation. 

Resolved. That the United States should establish uniform rules governing 
the procedure of all criminal courts In the nation. 

/ 
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' Preface 



The puqx)se of this publication is to provide a brief overview of the 1983- 
84 high school debate resolutions: The decision-making process for selecting 
the problem area and resolutions is different from the system used for deter- 
mining the college debate topic. Last December in San Diego, the National 
University Continuing Education Association (NUCEA) Committee on Dis- 
cussion and Debate, offered three problem areas and nine resolutions for 
consideration. After four weeks of balloting by the various state and National 
forensic representatives, the topic area of the United States justice system 
won the referendum. The finai resolution, however, will not be determined 
until December although an early preference has been^shown for the criminal 
procedure topic. All of the. specific resolutions are closely related ip each 
pther, and s6me case areas are interchangeable. 

Whichever resolution is finally selected, the debater will have a tremendous 
amount of research material to assimilate. The five, chapters of this book are 
intended to prepare debaters for their ^*n efficient investigation of the prob- 
lem area. The five chapters are. (I) getting started, a review of usefu! infor- 
mation on researching the topic.of our justice system. (2) an overview to the 
U.S. justice system, (3) the criminal investigation resolution; (4) the civil 
court procedure, and (5) the criminal court procedure. Following the final 
chapter are footnotes for each chapter. , * 

Since this. text was written eafiy in the debate year, it can hardly ericompa§s 
all possible cases that could be developed under any of the resolutions.^ This 
publication should be used to establish early research priorities on the*most 
likely affirmative and negative arguments. Also, it provides a general over-, 
view of the kinds ofjssues likely to be discussed under the justice topic. % 

The opinions expressed in this' work 4° notTepresent the official position 
of either the NUCEA or of the Speech Communication Association. In most 
instances the consensus view of debate theory or the jifttice system is pre- 
sented, which may not represent the personal view of the author.^ As a general 
rule; this text emphasizes the practical rather than the exotic, the likely rather 
than the unlikely.. - 

All the planning and directing of research assignments for this publication 
were done by the author. However, Carl Douma, a graduate student at Cal- 
ifornia St^te University, Sacramento, was invaluable in securing documents, 
offering suggestions on potential case arguments, and preparing material for 
the chapter on .criminal investigations. Editing and proofreading assistance 
was gratefully accepted from Christine Wagner. 
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Preface 

The task of compiling the material and finishing the manuscript under 
rigorous time Constraints has Been made easier by the patience and under- 
standing of both my family and the staff, students, and faculty of the De- 
partment of Communication Studies o£ California State University. The 
information in this publication is intended to benefit debaters and coaches* 
and to introduce an exciting topic of vital .importance to audiences and judges 
alike. * * 

v David L. Wagner* 



Author's Dedicatioa 

. > — - a 

~ The 1983-84 ERlfc First Analysis; The United States Justice System 

is dedicated to 

k ♦ 

\ Lucy A. Keele, Professor of Speech Communication 

^ California State University, Fullerjon 

\In appreciation Tor the many years of active leadership in debate at both 
' the high school and college level. , v 
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L Getting StartecT . <> . 

The next four chapters will provide information on various aspects of the 
United States justice system as well as 'each of the three specific debate 
resolutions that represent parts of that system. A. number of contemporary 
issues are highlighted by a focus on these recurring issues of crime, punish- 
ment, and restitution. Behind the popular call for getting tough with criminals 
he the deeper issues of reform of the entire justice system. Not only will 
research on the justice s>stem provide debaters w ith information on a volatile 
topic of current interest, but it will also introduce them to the terminology, 
and procedures of the legal system where many forensic competitors hope to 
find professional careers. * 
'This publication provides an overview; <rf Tnany of the major issues con- 
fronting Congress and state legislatures jxs they discuss the reform of the 
criminal justice system. However, the more lengthy process of ongoing 1 re- 
search' and issue development must be placed with each debater who must 
devise an*in-depth research plan. A common comprint often heard is that 
some debaters fail to develop the library skills necessary for accumulating 
new evidence. This chajfler provides a brief review of a systematic 'process 
for researching policy issues. 



The Beginning - * , ' 

A basic first step in the process of library research is to devejop a method 
.for discovering those topic areas that require priority attention. This publi- 
cation encourages the "brainstorming" teehniqtie often used by business or 
academic group* 1o generate ideas. Such an approach adapts easily, to the 
needs of debate squads. Coaches and debaters should discuss ppssible cas£ 
areas and issues likely to emerge on the justice topics. This exchange should 
encourage all members of the group to volunteer information or contribute 
their ideas. The rules are easy to establish. (I) evaluation and criticism by 
group members are forbidden, (2) all contributions are to be encouraged, 
(3) an attempt is made to create the greatest quantity of ideas, and (4) a 
combination of ideas and solutions is sought. 1 A mastar list for the squad 
should be kept on concepts for cases, topicality arguments, and potential 
advantages or disadvantages. % v 

This 'debate squad session does not havelo be totally unstructured. The 
quality of the exchange would be enhanced if a few general articles on current 
issues of crime and the courts were read first. Another preliminary step is to 



2 — Getting Started 

review other debate topics for similarities to this year's resolution. For ex- 
ample, within the last ten years, two high school topics have dealt with 
criminal justice reform, and, within the last six years, two college topics have 
touched on criminal investigation or on media effects on the justice system. 
Man) of the issues raised under these resolutions continue to be* relevant to 
analysis of these topics. 

Research Procedures * 

Once a list of concepts has been accumulated, it becomes- necessary to organize 
research assignments. A number of questions must be considered when making 
such^ssignments. Is it important to research an affirmative. case first? What 
areas can be co\ered with the sources readily available? What cases are likely 
to be run early in the year? Answer^ to questions like these will determine 
which ideas' must be considered primary research objectives. . 

After a preliminary list nas been developed, the most systematic method 
of researching is to compile brief bibliographieson each of the major issues 
,or casq areas. Although sprne debaters are good at chasing down obscure 
fix)tiKjtc.s in books or intuitively finding useful publications, the best and most 
cohiprehcnsive method is to .consult the library card catalog for books and 
indexes .for periodicals or journals. The justice system provides a unique 
opportunity to utilize a wide variety of library resources. If the amount of 
reference materiaKeems overwhelming, several options are available to the 
debater. , 

First, most libraries have trained reference librarians who will give assis- 
tance if requested. Second, various books explain reference sources in greater 
detqil. Good examples of this are The New York Times Guide to Reference 
Materials, 7 Government Publications and Their Use,* and Guide to Reference 
Books.* In particular, several books are devoted exclusively to legal research 
that rtfight prove particularly useful to .studying this year's topic. Examples 
of these handbooks include Peter Honigsberg's Cluing into Legal Research, 
Erwin Pollack's Fundamentals of^Legal Research, or Miles Price's Effective 
Legal Research. A third option is having a research service compile a bib- 
liography of) selected topics. A fee, is charged by many university libraries* ' 
or research organizations for computer retrieval of this information. 

Indexes and Abstracts 

Most indexes or abstracts are organized topically by subject headings and by 
author. While an index supplies basic' information on when and where an , 
article wjis published, abstracts offer the added attraction of providing^ short 
summao^if the publication. Typjcal suBject headings of the justice resolutions 
include sentencing, jury, hail, testimony, evidence, polygraph, exclusionary 
rule, capital punishment, poUPS, search aftfd seizure, and courts. 

The Reader s Guide to, Periodical Literature is perhaps the most widely 
available resource index in the United States. Available in most public and 
school libraries, this research aid surveysoyer 1 50 popular magazines covering 
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Getting Started 

issues with current, news value Other more specialized mdexe^also should 
be consulted. A standard reference vyork for legal journals is the Index to 
Legal Periodic dls This publication is printed numerous times during the year 
atid is the most important single source indexing American^ legal periodicals. 
In addition to subject and author indexes, there are also book review and 
table of casts indexes available. Thg Public Affairs Information Sen ice (PAIS) 
abstracts over 1.000 government and business publications. The Monthly 
Catalog of U.S. .Government Publications, an indispensable guide to gov- 
ernment reports, is an extremely valuable research aid for this year's topic. 

Nationally distributed newspapers also provide indexes to .their publica- 
tions. The New Yotk.Timvs. Lo\ Angeles Times. Christian Science Monitor, 
Washington Past, and Wall Street Journal are ail respected papers with in- 
dexing systems available in many libraries. While most local newspapers will 
not have published indexes' available, some libraries will clip articles on 
important topics Also. New^Bank collects articles fromr local papers and 
places them on microfiche. Other special indues should prove useful for a 
careful consideration o(. the justice system. Among them are 

Communiiatum Abstracts Published four times annually by Sage Publi- 
cations. I nc . this service sun/plies evaluation of communication related 
articles, reports, and books Brum a variety of sources Subjects include 

. conflict resolution, jury pr/cesses. media effects, press freedom, arid 
videotape ' / * 

Cnminal Justn e bbstnu t\ licngthy abstracts of both domestic and foreign 
k criminal justice journals In addition, each issue contains articles on 
current topics about the justice system 

the Luminal Justn e Pcnodu til Indet This detailed indexing system pub- 
lished since 1975 covers an extensive lis't of criminal' justice journals 

P\\iholoi(\ Abstracts Monthly updates containing summaries from over c 
850 journals, books, or magazines related to the field of psychology are 
• provided by this abstracting service. 

Social Sciences Citatum I/ulex This diHlcult-to-use index is one of the 
best author indexes in social science research The skilled user of this c 
publication can trace references to important scholars' through numerous /** 
journal articles, 

Soi nil Si wmes Index. Quarterly updates of over 270 periodicals and jour- 
nals devoted to examining major issues in the social sciences. Typjcal 
topic headings lor this year's research would include jury, eyewitness 
testimony, jury instructions, polygraph evidence, s 

Soc tologn al Abstnu ts This abstract covers a broad range of domestic .and 
foreign journal articles related to the field of sociology. 

Sources 

The preferred -method tor systematic research on any topic is extensive use 
qf indexes or abstracts. fiowevcr. a tirrre. lag exists between t*he publication 
date for journals or. periodicals and their inclusion in various indexing schemes. 
Any of the three potepUM torjjc areas, especially those based on court cases, 
has the potential for dramatic changes on a weekly basis. One way to ensure 
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that research remains current is to exarpine uohound copies of such, popular 
news weeklies as Newsweek, Time.<QT U.S. Newfa n Mj for ld Report. Debaters 
should also read thfc local papers for timely information. ^ / 

Other publications that may be less well-known to the debater but are 
important sources of evidence include the Congressional Record, which is 
the "Official account of the activities of Congress. Current History devotes 
several summer issues to articles on the high school topic. In addition to these 
publications, there are many works that cgntain a number of articles relating 
to the justice^ topic. A sample includes 

American Bar Association Journal. Published monthly by. the American 
Bar Association (ABA), the journal contains not only articles of interest 
on the U.S. justice system but also .editorial comments and information 
on recent legal developments. A review of this journar should be a high 
priority item on a research list. 

American Journal of Criminal' Law, Published ihrcc times a year by the 
University of Texas School of Law, thjs journal offers Jboth articles and 
notes on a variety of criminal procedure issues. ' 

Crime Control Digest. Published weekly by the Washington Crime News 
.. - Service, this bulletin contains a wealth of current information on police 
and other aspects of the criminal justice system. 

Criminal Justice Review. Published quarterly by the College of Public and 
Urban Affairs of Georgia State University. Atlanta, this review presents 
a broad view of criminal justice issues from both the practical and the- 
oretical perspectives. 

Cruninal Law Bulletin. This bimonthly publication usually contains three 
onfeut articles on selected issues of interest to the professional in the 
criminal justice system. * * 

Harvard Civil Rights and Civil LibertiefCaw Review. This publication of 
the Harvard Law School contains scholarly articles, commentaries, and 
comments devoted to important issues in criminal law and procedure, 
" Human, Rights., This quarterly journal is published by the ABA for its 
Individual Rights and Responsibilities law section. It contains articles 
on vanous legal issues associated with all three debate resolutions 

Journal of Criminal Justice. Affiliated with the Academy of Criminal ^ 
Justice .Services, this bimonthly publication covers^ both, domestic and 
international issues related to the field of criminal justice. 

Journal of Criminal Law and Criminology. Published by the Northwestern 
University .School of Law, this journal contains numerous articles on 
criminal 'law and procedure. 

Judifature. Published ten times aycar.by the American Judicative Society, . * 

this journal contains articles on the court, judges, and lawyers. 
, Juvenile and Family Ctmrt Journal. Published. quarterly by fhc National 
Council of Juvenile and Family Court Judges afthe University of Nevada 
- at Reno, th is jg urhaf covers issues of concern In the field of juvenile 
justice and delinquency. 

Police Magazine. A bimonthly publication of the Criminal Justice Publi- 
. cation, Inc., this source contains short articles ttf interest to law enforce- V 
jnent personnel. 4 - 
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In addition to these sources, topics involved with the justice system also 
invite use of various legal encyclopedias for obtaining information on general 
aspects of the law. The two most w.idely used multi-volume summaries are 
American Jurisprudence and Corpus Juris Secundum. Each section is ex- 
haustively footnoted and periodic supplements keep the information current! 
There is also an extensive table of contents and index available for each 
volume. A summar) specifically devoted to criminal justice issuer is the 
Encyclopedia of Criminology^ Vernon Branham. Entries in this encyclo- 
pedia are of article length with a separate bibliography on each subject. Yet 
another source of exposition on specific aspects of the law is the treatise or 
handbook. These texts are written by well-recognized authorities on the law.' 
For example, Wigmore on Evidence or Perkins on Criminal Law are two 
standard texts'that supply information similar to that contained 5 in the legal 
encyclopedias, 

Primary Data • 

Two different concepts are involved in researching primary data on the United 
States justice .system. The first category of sUch information includes the 
search for appropriate reports of legal cases. Most states have established 
procedures for publication of anofficial edition of all state appellate decisions. 
In addition, West Publishing Company has developed a National Reporter 
System which divides states into seven regions and prints appeal court de- 
cisions. United States Supreme Court decisions are officially reported jn the 
United States Reporter while West covers tttose cases in the Supreme Court 
Reporter, and federal Court of Appeals decisions are recorded in the Federal 
Reporter. If the debater desires to find cases that deal with certain legal issues, 
' use of one or roorfc legal digests is recommended. A second category of 
primary information on the justice^ystem consists of statistical data folind in 
sources such as Statistical Abstracts, Information Please Almanac, and The 
Sourcebook of Criminal Justice Statistics. 

Evidence Transcription ^ 

The final result of this research effort is the gathering of usable evidence to 
support arguments on issues raised during a debate. This evidence should 
meet (jommCnly^ agreed upon standards for debate evidence. Among those 
tests of evidence mentioned by argumentation textbooks authors are. ( I ) expertise 
of the author, (2) unbiased reporting of information, (3) timely information, 
and (4) verifiable sources o£dat# ' 

In addition, full source citation should be available for each unit of evi- 
dence used in. a debate. Coaches involved with both high school and college 
debate are increasingly concerned about the challenges to information used 
during debate rounds. Contestants are responsible for knowing and following 
the rules and regulations required by their leagues, state associations, and the 
National Forensic League on source citations and challenges to evidence, 



6 



Getting Started 



Some debaters carr> copies of important affirmative anoNiegatwe sources to 
answer immediately requests for clarification. A caution sounded in a prior 
ERJV First Analysis deserves repeating. ''Particular problems often arise when 
evidence is paraphrased or when seemingly irrelevant information is edited 
- out. As a general practice, this type of editing should be avoided.** 5 

An example of a file card which contains a full citation is provided in 
Figure I. • 

^ Figure I ♦ 



(1)D9 

(2) Polygf&ph Accuracy 

(3) Rex Julian Bcabcr; (4) Assistant Professor of Medicine, UCLA; (5) 
Sacramento Bee; (6) February 23, 1983 (7) p. B9 

(8) The polygraph industry claims an impressive but exaggerated accuracy 
rate of arout-^O percent. Even accepting this figure poses a real dilcmnta. 
If juries, accept polygraph results, they must erroneously let free 10 percent 
of all guilty suspects. If they ignore the results, the time and money spent 
putting on the evidence was wasted.* 

(9)DR27 ' 



Figure 1 . The numbers prefacing various parts of the sample card refer to the following. 
(l)code number of section for refiling, (2) brief synopsis of the content of the evi- 
dence, (3) author of quotation, (4) author's qualifications, (5) source, (6) date of 
publication, (7) page, (81 one central concept of evidence, (9) initials of student re- 
searcher and consctotivo number of total evidence cards researched by this debater. 

The research process outlined here must continue throughout the year. Any 
topic will undergo substantial changes as the school year progresses. This 
topic, however, has greater potential than most for drarhatic shifts as court 
, decisions are made and judicial reform is debated in state legislatures and in 
Congress. « 

Professor Henderson's warning on a prior high school topic is still a. valid, 
observation: 

Those of you beginning to debate the new topic will want to broaden your 
reading,, consider the implications of this first analysis, and discuss the 
potential implications \frith others, A debater should never rely on a narrow 
base of information, whether it be a compilation of viewpoints similar to 
First Analysis , a single news source such as a news "magazine, a debate 
quote handbook, or the coach of a debate squad. Instead, the debater must 
broaden her or his understanding of the political context within which the 
subject is being debated, and then exhibit that understanding to the rea- 
. sonablc, prudent, thinking individual who serves as judge for the debate. 6 

Good luck during the coming year. If the following chapters establish the 
framework for formulating a systematic consideration of this topic, their 
purpose has been accomplished. 



2. The Problem Area: The United 
States Justice System 



What changes are most needed in the procedures used in the United 
States justice system? 



Overview £S 

When the public and politicians discuss reform of the United States justice 
system, the changes most often contemplated center on law enforcement in 
the criminal court system. Robert Raven, former president of the California 
Statcfiar, notes * * 

Although Ahc criminal justice system includes the law enforcement group 
(police and prosecutors) at the intake end of the system, with the correction 
system (jails, prisons, probation and parole) at the final stage and the court 
system sandwiched m the middle, the media and, consequently, politicians 
are concentrating most of .their attention, criticism, and reform efforts on 
the courts. 1 * *? 

The debate resolution th~ f focuses on changes in the procedures of our nation's 
criminal courts was the top votegetter "in the January poll of state forensic 
organizations. The two other resolut&ns, dealing with reform of law enforce- 
ment procedures and modifications to the procedures of civil courts, received 
fewer votes. ^ 

All three topics are interrelated, changes in one area affect the other two. 
For example, improvements in police investigation procedures which lead to 
more arrests would increase the demand for prosecutors and public defenders, 
exacerbate jail overcrowding, increase the backlog in the criminal courts, and 
add to a prison population that already exceeds current' prison capacities. Yet 
another illustrftion is supplied by the effects of streamlining procedures or 
adding more judges in criminal courts. Since most courts haridle botfr civil 
and criminal cases, procedural changes in one area would speed up disposition 
of cases in the other area. The impact on New York City of greater efficiency 
in handling cases is supplied by West Virginia's Suprgtfe Court of Appeals 
judge, Richard Neelyr 

a New York trial-court judge is empowered to hear both criminal and civil 
cases; if the number of judges is increased, more civil cases can be 
heard. ... * 
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8* • . * The Problem Area: Jhe United States Justice System 

The potential liability for New York City from the civil suits currently 
awaiting trial runs to billions of dollars. New York City cannot afford an 
efficient court system, because it would be bankrupt beyond bail-out if all 
these suits came to trial in one- or two years. 2 t ^ 

The root of the public's concern with the justice system includes the feeling 
that criminals are protected^ (he expense of law-abiding citizens.. The op- 
erations of the justice system are seen by many as needing reform since justice 
is not served when people manipulate both criminal and civil procedures to 
continue criminal activities, 

» • 

Crime Statistics 

Chief Justice Warren Burger^in his 1981 report to Jhe American Bar Asso-" 
ciation provided an overview qn the prevalence of crime in the United States. 

From New York City, to Los Angeles, to Miami the story on increase in 
violent crime from 1979 to 1980 is much the same. New Y,ork City, with 
about the same population as Sweden, has twenty times as many homicides. 
The United States has 100 times the rate of burglary of Japan. Overall, 
violent crime rn the U.S. sharply increased from 1979 to 1980, continuing 
a double-digit rate. More than -one-quarter of all the households itOhis 
country arc victimized by some kind of criminal activity at least once each 
year. 3 

FBI Uniform Crime Reports (UCR) measure the rate- of cYime reported to 
police. According to these reports, overall crime, rose by 9 percept in 1980 
while violent crime increased-! 1 percent. "In 1971 there were 346 reported 
violent crimes per 100,000 people. By 1980 the rate was 581 violent crimes 
per 100,000 people." 4 Only a small perecfitage of all crime is even reported 
to the authorities. Robert Raven notes that, "Accepted statistics reveal that 
fofevery 100 crimes only thirty are reported to the police who, on the average, 
J arrest only six persons/ ,5 .Thus, the UCR underestimates crime in America. 
On a personal level, eacji crime leaves in its shadow suffering victims. Busi- 
ness losses from crime are conservatively estimated at $30 billion a year, 
while administering the criminal justice system costs ov£r $25 billion an- 
nually. 6 

Public Reaction , M 

Public response to such a high incidence of victimization has been a com- 
bination of fear and anger. A February 1983 Gallup Poll based on scientifically 
selected interviews with 1,555 adults indicates that fear of crime is rampant. 
Almost half of U.S. citizens are. afraid to walk alone at night in their own v. 
neighborhoods while 37 percent think there is more crime in their area than 
last year, 4 The current fgvel of fear, as determined by the 1983 annual Gallup 
survey of crime, is up sharply from the 1960s (for example, 31 percent in ^ 
1967 were afraid of venturing'out at nigfit), but is no higher than the level . 
recorded during theJast decade." 7 ' 
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Coupled with this tear is a rising tide of anger at the inability of the present 
, system to protect effectively its citizens. The resulting 'law and order" 
movement seeks to increase the number of police, restrict the rights of accused 
. criminals, reduce the discretion of Judges,, and increase prison sentences Yet, 
this concern for, safety needs to be balanced with protection of rights. David 
' Brink, past president of the American Bar Association, explains 

A Safety of individuals from crimes by other individuals satisfied our demand 

tor order That is a crying need of our time But there is another kind of 
safety thut may be even more fundamental — safety of individuals against 
i' wrongful convictions, police action, and government itself. 8 

Nor will allocating more resources to one segment of the justice system 
necessarily produce the desired results of greater safety for citizdns. Judge 
Robert Kinsey notes the frantic pouring of dollars into police agencies at all ' 
levels of government: 

This reasoning dictates that if the crime rate- escalates, hrre more policjMo , 
detect and arrest more offenders, but give no thought to whether already 
overcrowded jails can accommodate the increased populations, whether the 
courts 4.an process the increased caseloads, wficthcr prosecutors qnd public 
< defenders, probation and parole agencies can physically — not to mention 

adequately— handle more cases, whether clerks^ offices Can deal with any 
more paperwork; whether the Department of Correction has any more cells 

* to handle more prisoners serving longer sentences. 9 

Resources 

/Si " * 

The entire justice system is already overloaded. For example, California has 
spent two years Joug^ernng it s pena lties for crime, yet how state lawmakers 
' -* may be reluctantTo Increase penalties foTTelonsnSecaus^of seVefe"c^ercrowfl r ~ 
ing in state prisons. As State Senator Robert Presley explained. "We have 
to hold the Ijne on increased penalty bills that will exacerbate the problems 
of overcrowding prisons*. And overcrowding is just jgoihg to get worse." 10 
This problem seems to permeate the entire system as Judge Neely of West 
Virginia concludes 

in courtrooms, most accused criminals go free because the system cannot 
* afford to have it any other way. Everyone involved in the criminal courts 
jj is overtaxed, from the policemen, wjio must take time off the beat to testify, 

to the prosecutors ^who need to dispose of cases as quickly as ppssjbJc, to 
the judges, who know as they make their 'sentencing decisions that the 
prisons arc already overcrowded J 1 

< The criminal court system Is" not the ,0% part of the legal system in 
* jeopardy. Legal scholar B. E. Witkin finds delay and congestion throughout 
the justice system: * 

The system has grown far too cumbersome, and the laws and procedures 

• arc far too complex. The methods of getting justice arc delayed too long. 
The glut of criminal cases, which' are tried interminably and in an cxhi- 

* - 
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bitionist manner, crowds out the litigation and handling of affairs of law- 
abiding citizens. The cost of legal services is far beyond the reach of an 
ordinary person and no funding has been provided for representation and 
counseling of millions of people who need it. At the same time we arc 
producing lawyers who cannot get employment. 12 ' 

.Not only do most of these issues receive little attention in state legislatures, 
but most states do not have the fiscal revenues for costly projects. A recent 
United Press International study indicates that twenty -four states have budget 
deficits. The National Conference of State Legislatures said that in 1983 
anticipated revenues are down by almost S8 billion in forty-one^tates. Over 
two-thirds of the states have made budget cuts, twenty-eight ha^e laid off 
state employees, and twenty-one have a hiring freeze. 13 

Against this background of fiscal difficulty , constitutional rights, and citizen 
pressure, the current issues confronting the United States justice system are 
highlighted. Before these areas are examined in later chapters, additional 
information is needed on the workings of the justice system. 

Discretion 

The. United States justice system extends over all three branches of government* 
arid is composed of law enforcement agencies, the courts, and corrections. 
One of the major elements of this system is the discretion exercised at each 
revel. For example, police do not investigate all crimes with equal vigor nor 
are all lawbreakers arrested. A large amount of discretion is given the pros- 
ecutor in determining which suspects are prosecuted, what crimes will be 
charged, and what sentence wili be sought. Similarly, judges have latitude 
in certain trial procedures,jnstructions, sentencing decisions, appeals, and 
waTds"fc»r~daTTrage^. ; — : — —- — - 

Delay 

Another major issue facing our law enforcement and judicial system is the 
problem of delay . As noted earlier, almost every part of this system is over- 
worked and understaffed. This translates into slow response time by the police, 
delays in getting cases to court, overcrowdeb\^ourt calendars, and seemingly 
endless appeals of judgments on convictions. Former Attorney General Griffin 
Bell notes the consequences of- delay: 

The deteriorating performance of the judicial system affects millions of 
Americans in very direct ways. Delays in trials or other resolutions of cases 
involving defendants freed on bail may result in their committing additional 
crimes. The same danger arises when there arc delays [rt resolving appeals 
by convicted violators who arc not yet behind bars. Business controversies 
scnous enough to merit administrative or court attention qp^go unresolved 
for years because of the jammed dockets, with far-reaching economic con- 
sequences. A penniless plaintiff with a clearly meritorious claim may go 
unpaid — and suffer irreversible damage — because of backcd-up^ffial and 
appellate courts. Citizens regularly lose the benefit of importanfl(%al rights 
* because there is no practical means of securing those rights. 14 
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Access Barriers 

Yet another problem facing the justice system is the lack of access to the 
services offered b> the courts, A 1977 report of the Second Conference on 
the Judicial*) sponsored bv the National Center for State Courts identified six 
commonly cited barriers to effective access; , 

• economic barriers, costs associated with retaining an attorney, court 
fees, and investigation data prevent low-income or fixed-income peo- 
ple from using the courts. 

• knowledge barrier, the public is generally ignorant of the law and the 
operation of legal institutions, ' % " . 

• language barrier, most non-English speaking litigators are deterred 
, from using the legal system * 

• geographic barrier, courts are located away from rural populations, 
witnesses may have moved out of the court's jurisdiction; many courts 
,are physically remote from the people served. 

• psuhologual barrier, minorities or those with little education may 
fear involvement with the legal system. Others may be alienated from 
a system of "white** justice. 

• procedural barrier, the courts have constructed barriers to litigant's 
claims such as filing dates or class action requirements. 15 

The result of these barriers is the denial of meaningful participation in the 
mechanisms for resolving most disputes. 

The justice System I 

The major parts of this system of American justice as outlined iii the three 
debate resolutions are. law enforcement agencies and the courts. Both the 
federal government and s^ 7 ahJT6car govemment-s are invoTvcaTn each of 
these areas. 

i* 

t 

Law Enforcement* 4 

While law enforcement investigative procedures, are examined in chapter 
three, an overview of such agencies will provide the perspective on why law 
enforcement is an essential part of the justice system. Local governments not 
.only have pohce or sheriff departments, but.als$a varietyof semiautonomous 
enforcement personnel involved with security filf^iass transit, housirtg proj- 
ects, ports, parks, and schools. In addition, these governmental jurisdictions 
~ may employ investigators to find welfare violators, building, fire, or other 
health and safety, violates. State governments have both highway patrol and 
state police as 'well as various law enforcement departments. attached to reg- 
ulatory agencies. This pattern is repeated at the federal-level with agencies 
like the FBI or Secret Service performing security functions while the Internal 
Revenue Service, the Environmental Protection Agency, the Occupational 
Safety and Health Administration, the Department 6 /'Justice, and numerous 
other agencies have personnel engaged in investigation of potentially criminal 
activity. Julian Greenspan, Deputy Chief for Litigation in the Department of 
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Justice notes the extent ot regulatory involvement in the criminal enforcement 
.area. "Vtrtually every federal agency, administers regulations or statutes that 
have both civil and criminal penalties." 16 

Another aspect of law enforcement that lies outside the scope of public 
control is the growing number of private security and investigative forces. 
James Damos. president of the International Association of Police Chiefs, 
details the growth of such services: 

In the past decade, the private security community has made significant 
advances in its service delivery. Private police now outnumber public police 
two ro one. and their quality of service has increased appropriately. As 
greater urbanization and pursuit of the job market continues to concentrate 
large numbers of -people in high rise residential complexes of the inner city 
and its surroundings, there quickly follows the support services of shopping 
centers, mass transit systems, entertainment industries, schools, and hos- 
pitals. 17 . - 

These security personnel are often armed and, increasingly, they are using 
their weapons. Allegations are frequently made that many of these "rent-a- 
cops" are poorly trained or unsuited for work in law enforcement. Two-thirds 
of' the states have regulatory agencies for security services, but their effec- 
tiveness is in doubt. w Tighter control is needed to protect the public from 
unwarranted intrusion by such paid guards. In addition to problems arising 
from arrest, search, and detainment by such personnel, private enterprise has 
also stepped in to gather intelligence about the activities of citizens. Police 
Magazine notes the problem: 

Public police agencies, strapped by public criticism and legal curbs on their 
intelligence operatio ns, have b ee n 'receiving inform ation in the past few 
years from a growing array of private surveillance operations that Specialize 
in collecting information about political movements. 
Some civil libertarians sec this as a dangerous trend, since private intel- ' 

- hgence operations arc not subject to state, local, or federal guidelines, nor , 
are they subject to freedom of information acts or other disclosure laws^ 
that would allow them to be monitored. In addition, it is more difficult to 
sue them than public agencies for violating privacy and free expression 

. rights. 19 , ' ' 

Judge David Schepps argues that while citizens have some ability to check 
the abuses of public law enforcement agencies, the citizenry "must create 
new mechanisms of control over private agencies." 20 

The Court System 

The United States court system exists at both the federal and the state levels 
of government. Each state has its own judicial system composed of a variety 
of trial courts which usually hear both. civil and criminal cases, and at least 
one level of appeals courts before reaching the highest court, which is usually 
the State Supreme Court. Figure 2 demonstrates the California court structure, 
typical of many large states. 
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•SUPREME COURT 
One CKief Justice and Si£Associate Justices 



First District San Francrsio 

4 Divisions with 
4 judges m each division 



COURTS Of APPEAL 

(13 Divisions with 56 judges) * 



Second Ptstrict-Los Angeles 
5 Divisions with 
4 judges in each division 



Third D is met -Sacra men to 
I Division with 
7 judges 



Fourth District ' 
2 Divisions witrj 
4 judges in San Dtego 
5 judges in Sun Bernardino 



Fifth DisttfctFresno 
I Division with 
4 judges 



TRIAL 



COURTS 



SUPERIOR COURTS 
58 (one for each county) 
with total of 538 judges 

Jurisdiction * 

_ClviI-Qyci S5.Q00„__ -_- — • 

Cn mi rial -Original jurisdiction in all cases except those < 

given by statute to municipal or justice courts 
Appeals'To Court of Appeal ot the district 



Municipal courts 

S9 with total of 447 judges 

Jurisdiction 
Civil— $5. 000 or less 
Small Claims— $750 or less 
Criminal — Misdemeanors & infractions 
Appeals — To Appellate, Department of 
Superior Court 



JUSTICE- COURTS 
III with total df 112 judges. 

Jurisdiction 
tfvil— S5.000 or less. 
SmaM Claims— $750 or less, i 
Criminal — Misdemeanors & infractions 
Appeals — To Appellate Department of 
Superior Court' 
Li 



-UNE OF APPEAL 



LINE OF DISCRETIONARY REVIEW 



Figure 2. From: Mack, California Paralegal's Handbook, 1977. 
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At the. federal level, the civil and criminal trial courts are called U.S. 
District Courts. The losing party in most District proceedings has a right to 
» appeal to the Circuit Courts of Appeal as do the losers in manv regulatory 
agencies' decisions. The highest court is the United States Supreme Court 
whose decisions are binding on all lower state or federal courts. Cases reach 
the Supreme Court either by appeal or by a writ of certiorari. 

With two distinct court systems* the question of which court has jurisdiction 
to hear a case becomes important. Some rights arising under state law may 
be tried in federal court, while some federal issues may be heard in state 
court. In addition, some cases ma> be heard in either court, a situation known 
as concurrent jurisdiction. While the rules of jurisdiction are too complicated 
to examine in detail, a few general guidelines will be discussed. 

"The state courts are courts of * residual' jurisdiction — they have authority 
over all legal matters that are not specifically placed under federal control. " 21 
Certain areas are basically federal issues. Subject matter jurisdiction refers 
to those? legaUssues specifically placed in federal hands by the Constitution 
or Congress Copyright Jaw, bankruptcy, and issues arising from interstate 
commerce are examples of subject matter jurisdiction. State laws or court 
decisions that are deemed to violate the U.S. Constitution are properly federal 
questions. Yet a third source of federal jurisdiction is diversity of citizenship — 
a situation in which two citizens from different states sue each other. 22 

Other Courts ^ 

In addition' to the regular trial and appellate courts, some special tribunals 
require brief mention. A great deal of dispute adjudication occurs before 
administrative law judges. Over one thousand federal administrative law judges 
and two or three thousand state administrative law judges are attached to 
executive departments and regulator) commissions. Referred to as hearing 
officers, referees, judges, or hearing commissioners, these individuals hear 
claims for benefits or for enforcement of existing laws. 2 \Over thirty federal 
agencies such as the Internal Revenue Servicer the Social Security Admin: 
istration, the Labor Department, and the Immigration and Naturalization Bu- 
reau, make extensive use of thesQ agency judges who last year decided over 
250.000 cases. State unemployment or welfare agencies make extensive use 
of such judges to speed up claims for benefits. In most instances, provision 
is made for appeals lo the appropriate court if claims are not satisfactorily 
settled'. 

Another Special court is represented by%ie military justice system..The 
initial court-martial tribunal is essentially controlled by the commander, and 
the Jefendant is tried under military law. Different procedural protections are 
provided in such proceedings, and review of appeals is placed in the Court 
of Military Appeals. 

A final special judicial system has been established by Indian tribes. Tribal 
courts have jurisdiction over certain crimes committed on reservations. While 
this* would seem to be an effective expression of Indian self-government, 

. 0 < ' 22 
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Professor Brakel, in his stud> of such courts for the American Bar Foundation, 
Concluded 

The tribal courts do not work, well, and necessary improvements would 
require much time and involve many difficulties. To perpetuate them at all 
runs counter to the evolutionary trends in the Indians' relation to the dom- 
inant culture in this country. Therefore, it would be more realistic to aban- 
don the system altogether and to deal with civil and criminal problems in 
the regular county and. state court systems. 24 m 

Definitional Considerations 

The final portion of this overview of the general problem area of thfc U.,S. 
justice system will discuss the importance of defining or clarifying the major 
terms of the debate resolutions. Several reasons £ive importance to defining 
the major terms. Underlying all reasons is the essential requirement to separate 
permissible areas for affirmative and negative inquiry. Definitions focus the 
debater's attention on those areas important to research. They add substance 
to the various options available to the negative. Good opportunities for neg- 
ative counterplanning or topicality argumentation often can result from anal- . 
ysis by definition. As noted in a recent textbook on argumentation, definitions, 
in addition to contributing to general clarity, also hefp uncover the major 
issues in dispute, 2S Thus, at the beginning of any debate season, ^compre- 
hensive knowledge of the various definitions' pertinent to the problem area is 
essential for identifying potential affirmative cases, as well as for preparing 
effective negative cases. 

Types of Definitions 

Various methods may be used to define essential terms. One way is to formally 
announce tl\e meaning of each word in the resolution near the beginning of 
the first affirmative speech. Another approach, more commonly employed, 
is to define the resolution operationally as the affirmative plan. It is assumed 
that this concrete plan will embody the true meaning of the essential words 
of the debate topic. In other words, to deQne the resolution operationally 
assumes the plan does reflect the resolution. Specific definitions and argu- 
ments that justify this particular 'affirmative interpretation should be kept in 
reserve to be used if the negative issues a topicality challenge. The following 
information was discussed in an earlier First Analysis. 26 
"The burden of supplying a reasonable definition of terms rests with the 
c affirmative. Too often this obligation is misconstrued as being met by offering 
any definition. Actually, it is very important to establish a standard to measure 
hovtf reasonable of rational the proffered definition really is. This standard 
should ultimately detewnmfc-the victor in a clash of differing approaches to 
the resolution. * 
. One approach is to offer an intuitive idea ^f what a reasonable person would 
consider proper areas for consideration under thd debate topic. Spmetimes 
rn^rr^is position is advocated without evidence, and typically* references are made 
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to what the common citizen would consider topical. This approach, if taken 
without using evidence, places the debater at the mercy of the other tejm or 
the judge, they do not need to supply much refutation to weaken seriously 
the impact of this type of definition. A standard dictionary definition, which 
offers a general consensus of meaning for words, can provide added authority 
for the position. 

Another approach tries to discover the spirit of the resolution or the interest 
of the NUCEA Committee on Discussion and Debate. Certainly the provision 
of a problem area and the publication of The Fvrcnsu Quarterly makes this 
an easier task than in college debate where a parameter statement is the only 
additional information conveyed by the authors of the resolution. However 
useful the available information may be early in the summer, most debaters 
by the end of the season will research the topic more extensively than the 
preliminary investigators for the discussion committee. The pool of knowledge / 
relied upon to formulate the resolution is quickly exhausted — and then ex- 
ceeded—by the industrious researcher. Thus, topicality should not be regarded 
as a static issue, forever occupying fixed^/immutablc boundaries. As additional 
and more thorough sources are explored, ideas of what fits within the topic 
should also change. , ' 

Yet a third approach requires examining the grammatical context of the 
words and phrases in each resolution. The position of adjectives, dependent 
or independent clauses, and prepositions may provide an indication of the 
meaning of important terms. 

A final method for discovering meaning is to examfne what experts in 
various fields consider to be relevant information on certain topics. For ex- 
ample, procedure is a very specific term to a lawyer. Legal, economic, and 
business dictionaries each offer an exact definition of this term. A number 
of very good legal dictionaries can be consulted. Among the three most widely 
used are Black's Law Dictionary, Words and Phrases, and Ballentine's Self- 
Pronouncing Law Dictionary. Similarly, textbooks, laws, and congressional 
committees that deal with justice, law enforcement, and the courts consider 
a variety of issues which are easily researched. Concepts are clarified by 
policymakers when they use them in conjunction with certain topics. This 
field approach also encourages tlie debater to consider different approaches 
to problems: 

Thus, a special value of disputation about a proposition's meaning or about 
any^of its terms is that it forces debaters to carcfiflly consider the differences 
in interpretation which appear across fields. One confronts the nature of 
fields, as it were, face to face when one grapples with differences in the 
interpretations of specific tcrhis. No better way of illustrating the differences 
between communities of discourse immediately suggests itself. 27 

The beginning of each of the following chapters will discuss the definition 
of the basic terms of each resolution. 
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. Resolved: That (he United States should adopt uniform rules govern- 
' ing the criminal investigation procedure of all public law- 
enforcement agencies in the nation. • 

The investigation of crime is a necessary component of the criminal justice 
system. Through prope^ investigation, infprmatiofl on crime and criminal 
activity can be provided to the courts so that the interests of justice can be 
served. Providing uniform rules may alleviate some of the shortcomings of 
the present system and improve results obtained from such investigations. 

Basic Concepts . v 

This resolution calls for adopting uniform procedures. John Alderson notes 
those methods of investigation currently controlled through social norms: 

'Hie police face some of the most intricate and difficult problems in the 
investigation of crime. In all civili&d systems there are rules which forbid 
the use of dehumanizing practices such as so-called truth drugs, torture, 
psychological disorientation, deprivation and so on. In extreme cases there 

) are considerable pressures on the police to exact confessions and to extract 
information at almost any cost, but it has to be accepted that the end can 
never justify the means where the means in themselves are illegal. Of 
course, the police have to seek the appropriate powers to discharge their 

- task but, at the end of the day, they have to perform their duties under the 
conditions as they exist, not as they would like them to exist. 1 

Any other change in the procedures used by investigative agencies will have 
distinct advantages and disadvantages. This chapter will examine some of 
those possible reforms. » 
A law enforcement agency is, in the broadest sense, any group involved 
, in the investigation of criminal conduct. More specifically, law enforcement 
is restricted to 

... the field of crime prevention, enforcement of the criminal laws by 
investigation and apprehension of the offenders, and preserving the peace; 
persons and/or agencies involved in law enforcement activities. Some in- 
clude prosecuting officials, criminal courts and corrections in the field of 
law enforcement. 2 „ f * 

. Indeed, law enforcement agencies often are* defined to include the courts.. 
Words and Phrases, a respected legal dictionary, notes the following: ■ 
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Term 'Maw enforcement agency." in Criminal Injuries Compensation Act, 
was intended to include police, prosecutors and arguably the courts ana* 
even grand jury, but not the Criminal Injuries Compensation Board as 
agency empowered to administer the act. * ( 

Prison officials involved in the investigation of specific crimes are also iden- 
tified as law enforcement agencies as are Alcohol Beverage Control agencies 4 
States also have many regulatory agencies involved in the investigation of 
criminal activity. 

This resolution implies the modification of public law enforcement. This 
term is conceptualized by Arthur Bileck as follows: / . * 

Various professionals ui the field consider the ."key 'distinction between, 
public and private security to be whether or not personnel have' police 
powers, i.c . the power of arrest. In many instances, publicly f^eUpcr- 
sonncl possessing full tpbhec powers operate independently o^pfilftc^vy * 
enforcement agencies and perform security functions in limited ^a&r§)ucjf 
as mdsi transportation, public housing, park districts, school districts, Some' ^ 
colleges and universities, railroad pplicc, port, authorities, and toll roads 
Many of these personnel use* the title "police" and Have statutory power 
.* * of arrest independent of any local, state, or other law enforcement agencies 

These individuals are clearly not sworn law enforcement officers of city. , 
county, state, or federal law'enforcemcntagcnqics.V m \ 1. * 

* ' All the debate resolutions call for uniform rules' Uniform means: **con- 
formirtg to one rule or mode." 6 In thi> respect a call Tor change need do only 
certain "things, require all agencies to operate under one rule oriet of rales; 
require agencies to follow certain procedures (such as investigate crime ja'a * « 
certain manner), or require agethetes Involved in certain asrje^ts. of crime tb 
use certain specified rules. In qth'er words, to^be uniform do<5§ AoCrjieah all ' ; 
jurisdictions need follow the same rules, only that the mte&lhpiire adopted 
must be followed consistent^F^rlnstance, a uniform rule fqa^pate that aH 
cities with a defined large population create special units" to fight certain ' 
crimes. As long as all cities that meet this criterion do so, it is a uniform 

rule. ' \, 

. -A word of caution for the researcher., Many cases in this area overlap with 
criminal court procedures and it. would behoove the prudent researcher of 
either topic to consider the evidence and issues raised in the other. With so t 
many agencies poientiaHy involved in criminal inve$tigatipns, this chapter ^ 
will focus on just a few of the concerns directly. related to. more traditioriar 
interpretations of law enforcement agencies. After Considering some general 
issues, the following topics will be explored, the Federal Bureau of Investi- 
gation, surveillance, stings, aerial surveillance^, search techniques, interro- 
gation, arson, crisis intervention, rape, drunk driving, deadly force, and crime ** ? * " 
against the elderly. ' ... 

General Concerns, . * 

Society determines the level of crime that it will tolerate. Not only are the ^ * 
many crimes defined by society but the nature and extent of enforcement are . 

• . . V?' 
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also decided by the level of popular support. Prevention o£ crime should be 
a major focus of our criminal justice system. John Alderson, a noted inter- 
national authority on. criminal justice, comments ; 

To neglect the prevention of crime is, jn a way, to deny human rights for 
the victim and, to the same extent, for the offender inasmuch as society 
has a duty to save offenders from their own criminality. A society which 
neglects victims of crime can be said to be condoning crime. 7 , 

Alderson also provides three levels of crime prevention. The primary level 
is the .existence^oT social conditions that discourage or dispd criminal ten- 
dencies, especially for young people. The*second level of crime prevention 
is law enforcement patrols in public areas. The last level is the prospect of 
increased ^conviction for crimes which are committed. 

Emphasizing prevention of crime involves a drastic rethinking of current 
priorities. How^yer, changes in the political structure are required before such 
a shift can occur. As Alderson explains 

Police systems are the products of historical diversity. Differing cultural, 
social, and legal traditions not only produce different police concepts, but 
also public attitudes toward poHce and their functions. Not only wjJI the 
attitudes, of the public vary, but the police will have differing views of their 
place in society and of what is ij^rded as their proper function. 8 « 

These diverse political pressures tend to promote unequal levels .Of lav/ en- 
forcement which, in fact, are exactly what the people want. It can be argued 
th?U any given level of enforcement is the result of citizen pressure. Richard 
Neely, a West Virginia Appeals Court Judge, states 

Why, then, have we not taken steps we know would have some effect? 
The answers are complicated, but chief among thejn is that for every 
proposal \hat might be made to rcducccrime, there is a powerful, organized 
interest that opposes it. These obstructive groups often include the most 
influential force of all, the middle-class interests that so frequently complain 
. about the threat of crime. 9 , « < 

Such a system reflects the views of more powerful constituencies, not 
essanly those who are most likely victims of crime. The currently popil 
concern for victims of crime. often ignores the most likely victimsr— trie J5oor 
and others living in ghettos or declining neighborhoods.' 0 With powerful 
groups opposing crime reform, It is clear that few changes will be made in 
the current system that would truly reflect the needs of our less-advantaged 
citizens'. , ' 

In addition, flit public is concerned with the effectiveness of its law. en- 
forcement-personnel. In their role as crime investigators, the police examine 
evidence for crimes already committed. The structure of most Police De- 
partments places detectives, not uniformed officers, in charge of such inves- 
tigations. The Rand Corporation studied this use of specialists in 1973. The 
results were summarized by professors Vergil Williams and Raymond Sum- 
rail: 
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The Rand Corporation published its findings in October 1975. Its conclu- 
sions and findings sent tremors throughout the world of police management, 
Contrary to a priori asumptions cherished since sir Robert PccPs Metro- 
politan Police act of 1 829, there was no a posterior evidence that detectives 
played significant roles in living crimes, despite the popular' stereotype 
of the. detective promoted, by novels, movies, and television programs. 
Rather, most cases thafwerc solved at alLwcrc solved through the prelim- 
inary investigations of patrol officers, through information provided to 
patrol officers by ordinary citizens* or through the most basic routine police 
procedures, (e.g., the identification of a felon or possible felony through 
routine traffic check). In short, very few crimes arc solved by the skills 
• ' usually attributed to detectives. 11 

Hence, one of the most effective crime prevention techniques may be the v * 
increased use of patrol officers. Currently, there are rtearfy ohe-half million 
police officers. Expansion of police forcetfhas not been seriously considered 
by most cities, indeed the nation seems to be in a period of fiscal retrenchment 
which would preclude such a policyJ 2 / 

Another concern centers on allegations of police mistreatment of suspects. 
Police in the performance of their duties are often legally liable for their 
activities. Professor Rolando del Carfhen noted 

A recent report of police tort cases published by the Americans for Effective 
Law Enforcement. Inc., (AELE) and conducted by the International As- 
sociation of Chiefs of Police states that 13,000 suits were filed against 
police officers between 1967 and 197*1, According to the report, there was 
.a 124 percent increase in the number of civil suits filed against police 
officers from 1967 to 197 1. False arrest, false imprisonment, and malicious 
prosecution constituted over 40 percent of the suits filed in the five year „ v 
period stjidiedJXhc average judgment during the report period was $3,024, 
although ^somc judgments were six figure awards. By 1975, the number of 
suits alleging police misconduct exceeded 6,000 according to the AELE 
\ report. The study estimated that an. average of 1 1 1 hours arc used in 
defending and 97 hours used in .investigating a typical police misconduct 
suit. 13 " * ^ 

The U.S. Supreme Court recently granted.absolut^. civil immunity for police 
who lie injCourt thus severely limiting the use of lawsuits to control police 
action. The court did not preclude criminal sanctions for such witnesses. 14 
Negative teams may argue that increasing the use of civil law would replace— *f 
Jhe need for unitorftrltandards to control police abuse. Affirmative teams 
could argue fhat uniform standards for victims of police abuse would eliminate 
some of the problems of police misconduct, allow consistent uniform recoup 
pense for the victims of such misconduct, and allow a forum for poor or 
minority victirtis to air their grievances. 

Federal Bureau of Investigation 

The Federal Bureau of Investigation (FBI) is our major federal criminal in- 
vestigation agency. Allegations concerning FBI abuse of investigative powers 
in 1975 led the Pike and Church Committees in the House and Senate to hold 
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hearings on FBI conduct. Reports and other information given these com- 
mittees detailed senous and numerous abuses symptomatic of an agency out 
of control. However, the quality of subsequent reform that resulted is ques- 
tionable. Professor Tony Proveda of the State University of New York insists 
little real reform occurred: 

Although the post-Watergate political climate has exposed past abuses of ' 
the intelligence agencies, we should not confuse public disclosure with 
reform. There are recent indications that the disclosure of Hoover-era abuses, 
which initially provided the impetus to reform, has not been used to stem 
questionable practices. Rather than reinforcing prohibitions of those abuses, 
disclosure has served to promote the channeling of comparable work into 
different organizational arrangements. 1 * 

Superficially, things have changed at the Bureau. **as the GAO report indi- 
cates* FBI domestic intelligence operations have in fact been dramatically 
reduced since they peaked in 1972." 16 .The reason for this change appears to 
be an emphasis on quality intelligence over quantity. 17 

Political squabbling has prevented the recharting of the FBI demanded by 
the great uproar in Congress. In lieu of a new charter, directives issued in 
the past few years by chiefs of the bureau have set agency procedures. Gary 
Hayes, executive director of the Police Executive Research Form, described 
the.advantages of a^evy charter in place of the ad hoc approach of the status 
quo:. . . 

A charter would define federal, state, and local cooperation. It would clarify 
whom the FBI works for. whom it is accountable to, and would set up a 
policymaking process. Without a charter, bureaucrats arc left making the 
. decisions, and that's not right in a democracy. 18 

Even' with these advantages, the likelihood of the ^Reagan administration 
approving such a document is slim: 

The need for restrictive FBLguidcIincs was recognized by both the Ford 
, and Carter administrations. And now. fivc«ycfcrs after they were imple- 
mented, they arc not only; accepted but endorsed by high FBI officials. 
Nevertheless, the Reagan administration has proposed to curtail or abolish / 
thcrrf. 19 - . 

♦ 

Perhaps a well-defined charter could solve these and other problems? 

The current mood indicates repeal of the restrictive regulations of the last 
few years. William Webster, Bureau chief, h|as issued guidelines eliminating 

those left by the Carter administration: 

/ 

In the absence of charter legislation, the Levi guidelines (effective April 
1976) have provided the standard for opening domestic security, cases. 
These guidelines do not restrict domestic intelligence investigations io vi- 
olations of federal law; they accept the premise that the purpose of such 
investigations is prevention as well as prosecution. This premise, along 
with the ambiguity of the guidelines, in effect al Jo ws many of the same 
kinds of investigations that led to the abuses of the past. 20 
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Old guidelines are now superseded by everr less restrictive rules, perhaps 
opening up the door for the return of previous abuses. The new rules 

— Authorize the FBI to infiltrate or put informants into groups during 
preliminary inquiries, where "there is riot yet a reasonable indication of 
criminal activities" warranting a full investigation. Levi had restricted these 
techniques to full investigations. 

— Permit the FBI to continue low-level monitoring by informants of groups 
which have become dormant and pose no ''immediate threat of harm." 
The FBI had been closing investigations when a group had gone more than 
a year without resorting to violence. 

— Authorize for the first time, full investigations into public advocacy of 
crimes of violence where there is apparent intent \o carry out such threats. 
— Allow the'FBI to collect publicly available information on groups or 
individuals who are not under investigation if the Privacy act is not violated. 
♦ — Allow the FBI to investigate members 8f front or support groups that 
are knowingly aiding the criminal objectives of a violence prone group 
already under investigtion. 21 " c. 

These new rules were formulated specifically to protect the country from 
terrorist attacks. / " 

Terrorists must be controlled, fiowever, research does not bear out the 
perception that terrorism is a major problem in the United States. Statistics 
indicate ,r - %a 

The number of terrorist incidents in the .United States gradually declined 
between 1977 and 1980. In, 1977, the United States experienced 111 ac- 
knowledge^ terrorist incidents. In 1978, there" were sixty-nine claimed 
incidents in the United States and its possessions. That figfire was reduced 
Jto fifty-two in 1979, and twenty-nine in 1980. In 1981, however, the number 
of claimed mcidents?ihcrcased to forty-two. 2 * 

Numbers alone do not necessarily reflect the true nature of the problem. 
Because of the potentially destructive power of available weapons, concern 
still is generated that any terrorist attack could be disastrous: 

Sophisticated weaponry is widely available riow, and it will not be much 
longer before, in the opinion of observers, chemical and biological weapons 
of mass destruction will be available to the international terrorist com- 
munity. Although quite improbably, a few argue that terrorists will someday 
get their hands on nuclear explosives. 23 ^ 

The techniques needed to fight terrorism involve the full range of police 
powers. Charles Monroe, member of the FBI, argues 

No discussion of anti-terrorist investigative techniques is complete unless 
it touches on the more sensitive and intrusive techniques — Court authorized 
electronic surveillance, informants, and undercover agents. The FBI's re- 
cord in both criminal and foreign counterintelligence cases demonstrates 
that we use these tools effectively while, balancing individual rights and 
the rights of citizens. We use, and will continue to use properly, these 
tools to counter the danger that the armed terrorist poses to our society. 24 

Mr. Monroe's optimism is not shared by all. In the next section, yses of 
surveillance techniques will be discussed orv|e^eral levels. 
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Surveillance 

Much of the work of federal, state, or local police involves surveillance of 
potential criminals and criminal activities. Under President Reagan the use 
of technological means of surveillance has increased. Along with preventing 
terrorism, the FBI also focuses on organized crime: 

c Federal wiretapging, after years of decline* doubled during 1982, to reach, 
its highest point in a decade. During the twelve month period ending last 
September, federal judges issued 226 electronic surveillance warrants— 
, more than twice the number for the previous year. Wiretaps on narcotics A 
dealers alone skyrocketed by 300 percent, according to figures that the 
► Drug Enforcement Administration has supplied . . . 2 ' 

While local an3 state use of wiretaps has declined, the potential exists for 
increased tise because of new, state fules: 

^ On the* state and local level, wiretapping has declined for the last six years, 
aitffprobably wcnt down again in- 1982. However, seven states have passed 

* theflr own electronic cavesd/opping laws in the past four years, whWi permit 
st4& an d local P°lice to run thpir own eavesdropping operations. A total 
of twenty-eight states and the District of^olumbia. have enacted such laws. 
In states without 'Maps laws.*' the yearly battles between police and leg- 
islators over eavesdropping have intensified, and several states seem to be 
" on the verge of authorizing electronic eavesdropping for the first time. 26 

The advantages of investigation by wiretap are numerous. In many cases the 

evidence obtained through wiretapping has been the crucial component in 

major convictions: 

As the recent Teamsters case showed, the use of electronic surveillance 
under this law has provided powerful evidence of conspiracies that might 
not have come to light otherwise. It has brought to justice high* level 
mobsters, helped to break up drug-smuggling operations and supplied law 
enforcement with a clearer picture of how organized crime works. 27 

Although the benefits of obtaining information may be great, thp costs to 
individual liberty are also high, 

Under Hoover, the FBI conducted-surveillances of political and social 
personalities. State and local police also set up special units to gather similar 
information. In many cas<?s such spying was done without warrant, and for 
noncriminal purposes: :<T 

The paucity of real terrorism in this country has often allowed police 
intelligence units to let their attention wander from violent threats to the 
public safety to causes that are merely unpopular or disliked by those in 
power. The most universally acknowledged misuse of such units has, been . 
to spy on politicians* political opponents. Former or current mayors of 
Seattle, Detroit, and Houston have discovered, after they were elected, that 
their predecessors had us<?d the cities' intelligence units to kecj) track of 
them. Former Mayor Richard Daley of Chicago had police report each 
J week to him on the activities of his political ."enemies," 28 

Allan Alder of the Center for National Security Studies! an American Civil 
Liberties Union (ACLU) syp^orted project monitoring police intelligence 
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activities, reports; "The police can too easily stifle political dissent under the 
guise of 'national security Z" 29 Frank Donner, historian and civil rights law- 
yer, concurs stating 

The impact of surveillance on an individual's sense of freedom is enormous, 
and, for this reason, yields the greatest return of repression for the smallest 
investment in power. . . . Surveillance has tran formed itself from a means 
into an end: an ongoing attack on nonconformity. 30 

Clearly a cay can be made to restrict the use of such techniques. Howeyer, 
given the advantages of its use, a case also can be made to expand such 
methods of Jaw enforcement investigation under uniform procedures. 

One approach ofteh mentioned is a policy of restricting electronic surveil- 
lance to obvious criminal activity. Controls on the gathering of information 
may even enhance 4 the quality of legitimate information gathered: 

Lt Col. Justin Dintino, head of the Law Enforcement Intelligence Unit 
(LEIU), a 235-agency national intelligence-sharing network, said that most 
police intelligence units not only collect Jess information today, but also ^ 
have shifted their emphasis from political concerns to traditional organized * 
crime. 31 f 

The use of electronic means is not limited to nonparticipant investigations. 
With the advent of the electronic mechanisms, "sting" operations have taken 
an entirely different tack. 

Sting Operations U 

In combination with audio technology, the videotape age has altered the 
methods police use to investigate crime. Sting operations have become com- 
monplace: 

Recent Federal investigations, such as ABSCAM, M1LAB, and BRILAB, 
and the many local variations, such as police-run fencing fronts and anti- 
crime decoy squads, call attention to changes jn an old police tactic: un- 
dercover work. In the Jast -decade, covert law enforcement activity has 
expanded in scale and changed in form. At the local level, for example, 
the proportion of all police arrests involving undercover work has roughly 
doubled in the last fifteen years. This represents in part an increase in work 
countering drug offenses. Buf new federal aid for strike forces, the Witness 
Pr6tection Program, fencing stings, and anticrime decoys has been a major 
stimulus. 32 

One of the major reasons for the expansion of this activity is the advantage 
such evidence presents in prosecution, of crime. A person caught on tape 
making an illegal deal is more likely to be convicted. XTso, with the increasing 
complexity of search and seizure rules, an accurate record exists of how an 
aijest was made. In the ABSCAM case, for example, an assistant attorney 
. r general viewed the. tapes as they were being made, enabling a warning to be 
■' t : sent to agents to prevent legal problems. 33 

Striking examples of the success of sting operations include 
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— Clifford's Las Vegas unit worked with federal undercover agents in l<f76 
and 1977<*to establish a storefront fencing operation that caught IjAQQ 
transactions on videotape. More than 300 indictments were brought and . 
175 defendants convicted, some on multiple charges. In the second year 
of the'operafion, $12 million worth of stolen property was recovered. 

— In Pima County, Ariz., Steve Cartwright, the county Sheriffs video 
production coordinator, says that twenty-six men recently were charged 
^ with frequenting prostitutes; after seeing themselves on videotape, only 
eight or nine took their cases. to trial. 

— In Memphis, Tenn., a video surveillance unit has obtained a 98 percent 
conviction rate on about 4,000 indictments in the last seven years. The unit 
.is headed by Lt. John Talley, nicknamed "The King of Sting.'' Talley's 
unit uses sophisticated tape recorders, and color television cameras; it has 
recovered $15 million in stolen property. 34 

However, by shifting the criterion for success from the number of convictions 
to reduction of crime, others question this record of success: 

A t 1979 Justice Department -study, entitled What Happened, makes rather 
grandiose claims for Jhc success of sixty-two anti-fencing sting operations 
carried out since 1974. $ut in a reanalysis, Klockars casts serious doubts 
on the quality of these data and their interpretation, Klockars concludes 
that there is no sound statistical evidence to suggest that the sting operations 
f produced a decline in the rate of property crime. An analysis of the use of 
federal funds for anti-fencing projects in San Diego over a five-year period * 
concluded that neither the market for stglen property nor the incidence of 
property crime had been reduced. 35 

However, the quantitative success or failure of sting operations is not the 
only question. Such operations also present problems for the police: 

Other costs to the police ... can be wasted resources and even tragic 
consequences. The secrecy, presence of multiple enforcement agencies, 
and nature of many undercover activities can mean that police end up 
enforcing the law against one another. Sometimes the instances are merely 
comjeal, as in the case described by Whited. Here, an effeminate man 
wearing mascara went for a walk with another man he met at a gay bar. 
After a series of suggestive comments, the former, an undercover officer, 
sought to arrest his companion. He discovered that the companion, also an 
undercover officer, was hoping to arrest him. Other times, however, the 
results are far more serious, as undercover police are shot or killed by other 
police. In recent years in the New York area alone, eight black police 
officers in undercover roles or working as plainclothesmen have been shot ' 
(five fatally) by other policemen who mistook them for lawbreakers. 36 

TnK^ourts have generally held as constitutional the use of sting operations. 
Some commentators doubt the accuracy of that assessment*. Besides possible 
violation of the Fifth Amendment protection against self-incrimination, there 
is also the Fourth Amendment requirement for warrants. In the case of sting 
operations, warrants are seldom used: 

Most video surveillance is conducted without warrants or court orders, 
however. This is because the courts have rilled that search warrants are not 
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required in public places, or where the consent of the owner of the estab- 
lishment is obtained, or where oncof the parties to the surveillance con- 
sents. 37 ' * * m 

Nat Hentoff , member of the Board of Directors of the American Civil Liberties 
Union, considers such procedures a clear violation of the.Fourth^Amendment 
requiring that pne search with "particularity." He warns 

If this nation should ever become an authoritarian state, it will not be 
through a coup. The change will have been under way, incrementally, for 
a long time, as the citizens in each generation become increasingly accus- 
tomed to the mere possibility of the ubiquitous government ear and eye. 3 * 

Through/use of technological surveillance methods, the warning of Orwell's 
1984'cowd indeed prove true. 39 ^--^ « 

Other/ Search Techniques 

Addefi to electronic searches are more traditional physical searches of the 
individual and personal immediate surroundings. Edwin W. Tucker explains 
the logicof search law; • 

In the area of the criminal law, the Fourth and Fifth Amendments serve as 
the critical guardians of one's "right to be let alone." The Fourth Amend- 
ment prohibits unreasonable warrantless searches or seizures but not rea- 
sonable ones. The Supreme Court has observed that this Amendment protects 
"persons'* rather than "places." As presently interpreted, ii shields one 
from an unreasonable governmental intrusion in any setting in which it 
would be reasonable for a person to conclude that what he or she is saying 
or doing is being done in private, beyond the inquiring eyes or prying ears 
of government officers. 40 "' 

Two types of search techniques deserve special attention. The first is the 
search and seizure of automobiles; the second deals with the use of strip' 
searches. • 

The courts over thfc years have created several special rules concerning the 
search of automobiles. Many argue the inherent mobility of vehicles makes 
use of warrants often impossible. Others, including Professor Barry Latzer, 
believe the justification for these warrantless searches is weak: 

In sum, neither of the proffered justifications for warrantless search and 
seizure of automobile is persuasive. The concept of mobility has been 
disfigured beyond recognition, and the expectation of privacy scfcms some- 
thing of a transparent rationalization. The result is that security against 
automobile searches has been largely eviscerated/ 1 

This exception to Fourth Amendment requirements for warrants may allow 
for an increased identification of possible felons, but the trade off —protection 
to citizens versus loss of individual civiMiberties — is suspect. A case can be 
made to remove thi§ exception, especially in the case of "tow and search." 
In such instances a car is brought back to the police station before a search 
is conducted. In this 'instance, time to obtain a search warrant is available, 
mitigating the justification for the existence of this exception. 42 
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Strip searches do not require warrants in many cases since they are used 
mainly against'pe°pk arrested and taken into custody. The FBI, Drug En- 
forcement Agency, and many local agencies often use strip searches as routine 
procedure. 4 * However, in many instances, apparently unjustified searches are 
conducted. Women have complained that after routine traffic tickets they have 
been brought downtown and forced to undergo strip searches. 44 Unless lim- 
ited, polite generally assume the right to incorporate strip searches into routine 
booking procedure. 4 * The result can be extremely damaging to the.psycho- 
' logical well-being of the women. Some women equate the procedure to rape. 
* *in psychological testimony, women say the aftereffects were -similar to 
rape— jhey hesitated to participate in normal sexual relations afterwards. It's 
a degradation and affects people in sexual terms." 46 Given the vastly differing 
rules, either a uniform ban or a uniform rule regarding the use of strip searches 
appears necessary. 

</- 

Aerial Surveillance 

One last area of surveillance to be considered is that performed by helicopters 
and airplanes. Easv access to air transportation encourages police to use this 
technique to increase surveillance capabilities. The courts have allowed such 
searches, although the rationale behind these procedures is questionable. Ron- 
ald Granberg commented 

The rccqnt decisions depart from the proper standard, namely, whether by 
his ow n p^rticul ar acts the defendant has objectively manifested a reasonable - 
expectation of privacy. The recent decisions also overlook the fact that 
aerial surveillance is not "plain view," because, absent feathered policemen, 
such surveillance cannot occur without technological assistance. An aerial 
view is no more "piain" than a wiretap is "plain" hearing. 47 

When an aerial team hits the sky they usually patrol a large area. This allows 
for uncontrolled searches in areas previously considered private by most 
landowners. Such aerial searches help to discover plots of marijuana being 
grown in the middle of other crops. 

Interrogation 

In 1966 a Warren Court decision required a warning from police-before any 
questioning can occur after an arrest. These warnings arose from the case of 
Miranda v. Arizona, and are known as the Miranda rights. Until this time, 
courts and Jaw makers remained silent when confronted w ith evidence of abuse 
of questioning procedures. Although the decision created a uniform procedure, 
its application has varied so much that William Hart argues, "Law enforce- 
ment executives and interrogators are pleased that they have so effectively 
muted the impact of the Miranda decision." 48 University of Michigan Law 
.Professor Yale Kamisar complains 

• Miranda wasn't really all that devastating. 1 don't deny that policemen give * 
Q the warnings, but they can give it in the same tone of voice as asking, 
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**How tall arc you?-" They caiTmake it seem like part of filling out just 
another form. The suspect doesn't really absorb it. If I were giving the 
warnings, for example, I bet the number of suspeefs would go up phenom- 
* enally. 49 

If clear* and uniform interrogation rules are created, much of the confusion 
regarding confessions may be eliminated. The assumption of this position is 
that more effective investigation would lead directly into more effective pros- 
ecution. Debaters may wish to suggest such procedural regulations as one 
approach to this resolution. 

The focus in this chapter now shifts from these broader issues to examples 
of specific crimes that would benefit from reformed procedures. 

Arson 

The crime of arson affects everyone either directly or indirectly through raised 
fire insurance premiums. One of the problems in investigating arson is the 
lack of a coherent definition of what constitutes arson. Elaine Knapp isolated 
some of the, reasons for this confusion: 

Finding out how many arsons occur in the U.S. is a problem . Arson statistics 
were first collected in 1979 by the federal Uniform Crime Reporting pro- 
gram after arson was designated a Part I offense by Congress in 1978. The ^ 
federal statistics include only fires determined through, investigationJohaVe . 
been willfully set and exclude unknown origin or su^pjciousllrcs. Since 
areon investigation is lacking in many parts3f^ ncr ^o untr > r » these official 
figures for arson are lower than many JcepTby other sources. 50 

The most recent offidaJJiginreTshow grim totals: 

With reports from law enforcement agencies representing 84 percent of the 
tUJ^pulation, the number of arsons reported was 128,752 during 1980. 
^ 1Wore than half were against structures* with 58 percent of those against 
residences. Property damage by arson totaled $891 million, with average 
losses of $7,745. There were 291 murders by arson. 51 

However, as stated, these official figures may reflect an underestimating of 
the problem. The National Fire Protection Association, an industry organi- 
zation, "estimated that incendiary and suspicious fires during 1980 totaled 
146,000 out of 3 million fires, that 770 persons were killed by arson out of 
6,505 fire deaths, and that arson cost $1 .76 billioa out of a total fire loss of 
some $6 billion." 52 Indeed, a uniform national reporting system for reliable 
arson data seems a necessity. 

Other changes could help stem this destructive crime. Past reforms have 
included cooperation between insurers to identify possible arson, suspects. 
Many buildings set afire are overinsured, others owe back taxes. To " C, P 
prevent arson, some states have passed laws forcing insurance Claimants to 
prove real value of property (Kansas) and with claims over $10,000, to prove 
. no taxes are in arrears (eight, states). Nine states provide for delays in the 
settling of claims for suspicious fires to allow for arson investigation. 53 How- 
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ever* such efforts areJjtpited. Broader legislation granting immunity fceth 
lawsuits to insurance companies and encouraging reporting of arson suspects 
has been passed in forty-eighl Mates. Twenty-nine states allow for" the recip- 
rocal flow of information between law enforcement and insurers. 54 • 

Some insurance companies have encouraged the investigation of arson by 
providing experts for the investigation of suspicious fires. These programs 
have been funded by the companies themselves, and are present in three 
states. 55 " 

Specific efforts can be made to increase the effectiveness of arson inves- 
tigators. Because' of the diversity in investigation procedures, uniform pro- 
cedures based on effective measures would be called for by this topic. Cur^e,nt 
enforcement of arson laws is woefully ineffective in many jurisdictions. Sam 
Friedman noted: 

Forced by circumstances to continue parceling out.claims checks to arson- 
ists* insurers are sadly aware that their chances of digging up and sub- 
" stantlating enough evidence to even warrant filing a case* let along securing 
a conviction and a stiff jail sentence, arc in most instances practically nil. 56 



However, even limited efforts have shown results. 

The most recent example of a successful arson program is that of Kansas 
City, Supported by a grant from the now defunct Law Enforcement Assistance 
Administration (LEAA). the program provides for better investigation and 
results in more convictions. The program entails the following: / 

Its mam weapon is a special prosecutor who handles only arson-related 
cases. Together with a strengthened police unit and an upgraded lab. the 
- city is recording some impressive court victories, with casualties ^urpris- 
mgly heavier on the arsonists*' side, rather than on the side of tftc tradi- 
tionally harried prosecutors. 57 

The article continues 

Besides the special prosecutors salary, the grant paid for an expanded 
clerical and lab staff, along with special arson investigative equipment 
which "greatly aided evidence gathering." 58 

The results of the program are impressive: 

There were more arson cases filed in 1980 and ,1981 than during the six 
previous years combined. The prosecution has maintained an extremely 
healthy 65 percent conviction rate, which stands out when compared to the 
national average of 5 to 6 percent. . . . 59 

If such dramatic results could be obtained nationwide, perhaps a reversal of 
the present incidence of arson would take place. 



Crisis Intervention 

Police in America fill many roles. As investigators they, also serve as a type 
of'social worker, especially in response to family crises. How an officer 
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responds to such a call for help ultimately affects both the outcome of any * 
subsequent prosecution and any resolution of the problem. The situation itself 
can 'be very dangerous. Lee Bowker stated 

Although police officers tend to define domestic violence as failing to 
require legal intervention, there is considerable evidence that domestic 
assaults are extremely dangerous. Oppcnlandcr (1980) found that v^ims 
were twice as likely to be injured in domestic assaults as in other* assaults, 
and Gaquin found that spousal assaults were higher than other assaults in 
causing physical injuries, requiring medical care for the victim, requiring 
hospital treatment, and causing the victim to lose time from work. A study 
of the relationship between domestic violence and homicide in Kansas City 
revealed that police had responded to one or more disturbance calls at the 
address of cither the victim or th$, offender in nearly 90 percent of the 
known domestic homicide cases. In half' of the homicides,. the police had 
made five or more calls during the past two years preceding the homicide. 

The need for an adequate response to the crimes involved is evident. 

Many people may be reluctant to seek help, in cases of spouse abuse. 
Childrerf also are the innocent victims of abuse yet may nevef receive assis- 
tance. In the case of battered women, studies have shown inconsistent results 
regarding the number of assaults reported to police. Studies of randomly 
selected subjects have shown 55 percent in one national study of battered 
women and 9 percent in a study in Kentucky; other sources indicate between 
one-third and two-thirds of such assaults may be reported. 61 

The helpfulness of police irtsuch domestic situations has been questionable. 
Professor Bowker of Wisconsin stated that: "6attered women often request 
that police officers arrest their assaulters, but officers generally talk them^out 
of it or openly refuse to make the arrest.'* 62 Many studies measuring victim 
perceptions have indicated that the police are not viewed as being helpful. 63 

Numerous efforts have been made to alleviate some of the victims' concern. 
With the recent passage of Proposition 8 in California, many observers her- 
alded the eighties as the decade of concern for crime victims. However, most 
of the supposed reform to help "victims" has been siipply in the form of 
retribution, making sentences stiffer and altering arrest laws. Professor Bowker 
continues ' " 

Even when arrest laws arc changed to make it easier for police officers to 
use criminal sanctions when requested to do so by battered wives, officers 
may continue to avoid making arrests. When police officers persist in 
handling domestic disputes informally, they may fail to enter these disputes 
in official records in such a way that they could later be cited by battered 
women in a variety of legal actions against their husbands, or to defend . " 
themselves in court should they eventually kill their husbands in sclf- 
b defense. 64 

This unwillingness to arrest violent husbands has been cited as one of the 
major factors in victims* low opinion of police. 65 

One solution to improve such investigative procedures would include train- 
ing police to be sensitive to the needs of the victims and better equip them 
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to deal with domestic disputes. A common view of taw enforcement ignores 
this role of police. When police are trained td deal with domestic violence 
the situation dramatically improves. 66 Earl>«resolution of these domestic prob- 
lems could prevent more serious crimes. Properly trained police wotikyje 
more likely to refer problems to Appropriate family support agenciejs w)ien 
the need arises. This includes not only spouse abuse, but other potential 
problems of domestic violence, including child abuse. These techniques may 
also prove useful m^the investigation and subsequent treatment of rape victims. 

Rape 

» Hundreds of thousands of rapes are reported each >ear, and thousands more 
occur yet are never reported. Reasons for not reporting rapes vary, however, 
helpful attitudes of police and subsequent treatment of victims increases victim 
.willingness to contact authorities. In order to prosecute rapists, police must 
be contacted and evidence must be gathered. Often, through shoddy inves-. 
tigative techniques, physical evidence or other information is lost. To combat 
this problem, several actions need to be taken. Police and hospital personnel 
must be trained in the handling of rape cases. Because of the nature of t{ie 
crime, special procedures must be followed. Hospital staffs must be aware 
of the need to gather evidence in a manner that avoids further traumatizing 
the victim. One wa> to do this is to have special units devoted to rape care 
and investigation. Another is -to have readily available techniques to gafher 
mformation. In Illinois the use'of the "Vitullo" evidence kit assists hospitals 
in the gathering of evidence. 67 

" Coupled with better evidence gathering is the need to oj£w counseling to 
the victim. One possible case area would be for affirmatives to provide direct 
assistance to victims. Public knowledge of such assistance would increase the. 
number of victims willing to prosecute and later testify, often ifself a traumatic 
experience. 

Another major crjme.afflicting society is the high incidence of drunk driv- 
ing. , ... f . 

Drunk Driving i 

The fact that ( people drink and drive ij a sad commentary on American 1 
lifestyles, fyith the formation and political lobbying of such groups as Mothers 
Against Drijnk Driving (MADD), this crime \s now closely scrutinized by 
legislatures. The scope of the. problem is vast: 

Some 50 percent of all drivers killed each year jdivc blood alcohol con- 
, centratioris (BAC) in excess of the level foi^prcsumcd intoxication, 0.10 
percent, In single vehicle crashes f where it is more certain who is at fault, 
upwards of 65 percent of those drivers who die were legally drunk/ Over 
* . the past ten years, the proportion of highway deaths involving alcohol has 
averaged a tragic 25 ,000' per year.. Thus, a staggering one quarter of a 
million Americans have lost their lives irf alcohol related crashes in the last 
deeade. Thccost^of drunk driving has a high economic cost to this country 
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as well. A conservative estimate of thcHotal economic cost of* drunk drivfng ^ ^ 
1$ put at approximately 25 billion dollars a year. 6 * x - 

With such carnage on our nation's highways, the need for an effective remedy, 
for Driving While Intoxicated (DWI) is obvious. ' * 
To 'reduce these deaths several changes c$n be attempted. Requirements 
for devices ;n automobiles that would prevept the drunk from using a car,, 
have been suggested. Drivers and occupants should wear &at bejts. 69 Others 
support such in-car safety devices asjhc installation of airbags to prevent* 
death fromvehicle crashes. However, thjese solutions^do not obviate the need 
for better enforcement of the law.' In Mafylan#roadbh>cks are used on 
weekerjd evenings to catch drunk drivers. When Combined. with enforcement, 
such technical solutions will be optimal. Better training of police, stricter 
4awT, and better methods of finding drunk drivers are a few the items^to^ 
be considered. 

Many poftce agencies give officers lesfrthan adequate training in this prob- 
lem area. The National Hi^gtey Traffic Safety Administration (NHTSA) 
notes ' 

Many law enforcement officials have not been trained intfnethods of de- 
tecting drunk drivers. DWI offenders often escape being apprehended be- 
cause officers are not alert to such symptoms as driving in spurts or vcr# 
slowly, overshooting traffic signs, ddlay in turning, lights on, driving close 
to the curb, jerky starting and . stops, -j and driving with windows down in 
cold weather. When a driver is stopped on Suspicion of drunk driving, 
officers often have difficulty in determiniag.tfie level of impairment because 
the psychomotortcsts presently used are not very reliable. Our expectation 
is that bofh the number and quality of DWI arrests can beipc*reascd through 
^combination of expanded training, improved psychomotor tests, and greater 
use of portable orcathtcsting equipment. 70 

This lacleof training may be due to the failure to set a high priority on DWI 
enforcement. NHTSA reported - . • 

f Research in factors influencing Dw\ arrests has shown that management 
support plays a critical role in dejprmining the Jevel of enforcement. It also 
shows ttfat a lack of support from police command officers results in low 
levels of effort from the officers in the street; and when management 
encourages strict and effective enforcement of drunk driving laws, #ic patrol 
^officers tend to enforce, DWI laws more actively. 71 \ , ■* 

Hence, a "change in the status feiven DWI enforcement would increase the 
enforcement of current laws\ r * 

One highly publicized, method oflincreased enforcement is (he implement 
tation of new and stricter laws:. The federal government late ifl 1982 made it 
attractive for states to alter their laws to conform to new standards: " j 

Under the new law, states would be eligible to receive a basic grant (30 
percent of the state's annual allotment of federal highway safety funds) by 
satisfying thcfojlowing four basic criteria pjit forth in the legislation: 

— Setting a .10 percent blood-alcohol concentration standard for legal 
intoxication. * * 
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^—Providing prompt suspension of the driver's license for no Jess than 
- ninety days for first offenders and for no less than one year for repeat 
offenders. ' ' 

—Requiring a mandatory minimum sentence of forty-$ight consecutive 
hours in jail or ten days' community service for repeat .offenders, 

— Increasing enforcement of state drank driving laws supportedby-public 
information. 7? t 

If the new.l^w has the desired effect many laws concerning the enforcement 
of DWl w*l become more uniform, However, in many states the Jrw still 
allows for tfie refusal of a blood-alcohol test albeit with varying consequences 
It is the right to refuse to take such a test i a allows many drunk drivers to 
escape prosecution. 

Many methods of finding drunk J ivc * have been suggested. One of the 
most significant to civil rights st* ^meys is the utilization of "random" stops 
by police. In some Scandinavian countries random stops have been used for 
years, resulting in auto death rates muqh lower than in the U.S. 

James Fyfe commented upon the risk that such tactics entail. He states 

Police officers quickly learn that "car stops" are only slightly less onerous 
events than "family disputes," Car stops are dangerous and full of jun- 
* r certainty. Officers can never be sure whom they are stopping or whether v 
seeming mere traffic violators are actually waited felons. 73 

Further, government statistics bear this risk outi- ^ 

U.S. Department of Justice, Federal Bureau Of Investigation, Uniform * - 
Crime Reports for the United States, 1980 indicates that seventeen of the 
104 American raw-enforcement officers feloniously killed during 1980 died 
at "traffic pursuits and stops." The same report indicates that another 
6277 officers were assaulted at such events during 1980. 74 

Therefore, weighed against the possible advantages of roadblocks and random 
stops in apprehending drunk driyerS or other criminals must be the risks 
involved with such procedures. 

Even "wfinout* the known risks, the benefits art uncertain. Professor Fyfe 
adds 

Police agencies have also encouraged officers to stop motorists in cases 
not involving clear violations or articulable grounds for suspicion. They 
have done so on the assumption that such activities are likely to deter and ^ 
detect drunk driving, auto thefts', unlicensed driving, and other violation^ * 
threatening to.life and prpperty. Data.to support that assumption, however, 

. are simply not available: there exists little, if any, research that reports 
upon the effectiveness of "random" police stops of motor vehicles as cither 

'a crime deterrent or a crime detector. 75 

Beside the lack of data supporting the effectiveness of randQm stops, the U.S. 
Supreme Court has ruled such stops violate the Fourth Amendment. However, 
the Supreme Court did not require a total ban on this procedure, only on 
procedures that vested vast discretion in the^pblice. The Court stated in 
'deciding the case of Prouse v, Delaware that 
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This case docs not preclude the State of Delaware or other states from 
developing methods for spot-checks that involve less intrusion of that do 
not myolvc the unconstrained exercise of discretion. Questioning ail on- 
coming traffic at roadblock-type .stops is one possible alternative, 76 

Hence, such procedures, white helping find drunk drivers, may prove too 
damaging to civil rights. A case can be made then, for the uniform adoption 
or the uniform prohibition of such techniques: 

Related to drunk driving problems is another aspect of police officer safety. 
Jhis one concerns the use of force by police in arrests and Violence against 
police? in* the performance of their duties. 

(' 

Deadly Force and Violence * 

Police arc 'invojved in the investigation of violence arrd, in some instances, 
are the instigators of violence. The approach that police take in response to 
violence determines some o£ the direction that violence will take. Those 
techniques for dealing witlraomestic disputes may also apply to communal 
violence. In addition, the control of the use oj deadly force by Jaw enforcement 
.personnel ft needed* t - : 
* It has been charged that violence by police tends to be direcl&l toward 
minorities. While minorities ar$ shot and killed by police officers, as are 
others, debate as to^tha- meaning of these figures is Important. One study 
states: "Jhat the high mortality ra|p of blacks in police shootings seems to 
result primarily from community characteristics, §uch as the high general rate 
of violence in the inner cities, rathefcthan from a tendency among police to 
treat blacks and whites* differently solely because of race." Yet this same 
,study concludes **overall,1he data available^for decision-making are slim, 
and'tho need fok re^agif) great. " 7 ; 7 ' 

; A number of regulattons^ov^rning the use,of force by police exists. Many 
law§ legalize the use of force.by pojice only in given situations. Arnold Binder 
• and Peter Scharf reported that ^ 4 f 

As of ,1976, twenty-four states had justification statutes directly reflecting 
the common law rule (an arresting officer could lisc deadly force t& prevent, 
the escape of a fleeing felon — but not a fleeing misdemeanant)., and seven 
other states had statutes allowing deadly force only wficn there was violence 
or thc.dangcr of 'violence. n 

✓ 

The California Supreme Court generated a stricter rule interpreting the Cal- 
ifornia Penal Code.as prohibiting, deadly force unless the felony is violent, a 
forcible and,afrocious One where theJear of death, serious bodily harm* or 
other major concern* is\ in volve3. 70 The effectiveness of statutes regulating 
use of force is suspect, Dr. Peter Manning, of Michigan State University, 
analyzed the current situation arjjd noted, "legal contrpls are weak, si^bstantive 
case law is inconsistent, and departmental regulations and poljcies on the use 
of force variable.'* 80 Perhaps new laws, regulations, and policies tire in order. 
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New department policies could be fashioned based on the California re- 
strictions regarding fleeing, felons. Albert R§/ss, professor of sociology at 
Ya«, elucidates other governmental possibilities: 

Governmental control of force can be accomplished in a number of ways, 
but principally by controlling opportunities for the use of deadly force, , 
institutions and the organizations must be altered, whereas to control de- 
cisions to use it. organizations must manage them.* 1 

He continues 

Restricting opportunities for the legitimate use of force appears effective 
in reducing Its use and the harmful consequences of injury and death. 82 

Professor Wilson and others advocate other measures: 

One such policy recommendation, that the police think more seriously and 
imaginatively about ways of detecting and confiscating guns illegally in 
the possession of persons on the street. If they arc to do this, they must 
be supported by a criminal justice system willing to sec significant penalties 
imposed on persons convicted of carrying illegal, concealed weapons.** 

Forms of gun control are debatable solutions to these problems. It could be 
argued that, with local, state, and federal gun laws varying from total bans 
to requirements for possession, a uniform standard coultf prove useful, to 
police. For instance, Manning believes a national registration plan °would 
certainly aid in the investigation of weapons offenses, 84 f 

Violence against police, by police, and by others against civilians concerns 
everyone. However, some aspects of crime affect only subpopulations, such 
as crime against the elderly. 

Crime Against the Elderly 

Over thq past years the general debate on crime has been highlighted- by 
dramatic representations about crime against elderly people. Because of age 
and income, many elderly suffer from the effect of crime more than younger 
people. For example, not only is an older person more vulnerable to being 
accidently killed during the commission of a crirpe, but also 

one study conducted in Portland, r Or£., found that when the elderly arc 
injured as a result of a -crime, many — well over one-quarter — arc dead 
within a year, not so much because of the injuries sustained in the attack 
as because of "a terrible sense of violation. A lot of old pe6plc arc willing 
their own deaths as a result of this."* 5 

The fear alone may be enough. In response, special police units have been 
set up in some areas focusing on the investigation of crimes against this 
elderly segment of our population. , 

The total number of. crimes, committed against the elderly is not that large. 
One study demonstrates ^ 

The most cxtcnsive.study of crime and the elderly, released late last year 
was.compiled by the Criminal Justice 'Research Center in Albany, N.Y..' 
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and sponsored by the federal Bureau of Justice Statistics (BJS). The study_ 
examined data from twenty six major cities and concluded that "the elderly 
have the lowest aggregate rate of victimization/* It also concluded that the 
elderly were "the. least likely to be cither attacked or injured, and when 
injured, serious injury was rare.** Furthermore, the study said, the elderly 
were no more likely to bi* victimized by juveniles than by older offender*.** 6 

However, despite the uncertaintyssuggested by such research data, special 
units have been set up in several juh«*dictions. GerontoJogists are aware that 
many crimes are not reported. \J * 

Along with popular and media attention on these crimes rfas come an 
increase in the number of special units dealing with the ekterly . The .complaint 
from the aged arises. **many departments, while taking note of the situation, 
have. not undertaken specific effort, and have established no special units to 
address victimization of the elderly/' 87 Others disagree, stating 

While advocates for the elderly would disagree, police officials say that in 
most cities the number of crimes against the elderly is not great enough to 
justify special units. The police have some research evidence. on their side. 
A recent study by the University City Science Center In Washington. D.C.. 
concluded that "in light of the operational realities and budgetary realities 
facing most departments, there arc indications that such programs may not 
constitute the most effective use of limited police resources. *'* x 

However, relief from budgetary constraints may be one approach to enhanced 
investigation that debaters may try to explore under this topic. In this instance, 
current realities would change, forcing a reconsideration ofsuch conclusions. 
The problems of the elderly are one of but many subpopulations that could 
be addressed under this topic. The investigation of crime is an important issue 
that deserves active research and careful consideration. 
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Resolved: That the United States should establish uniform rules 

governing the procedure of all civil courts in the nation. 

Basic Concepts 

Since this resolution finished in third place in M preferred poll it is unlikely 
that it will, be selected as the final resolution nexLyear. Yet the resolution on 
uniform rules for civil courts is still an important area for the debater to 
investigate. First, the justice system requires distinctions between criminal 
and civil counts. In a civil case one party claims that another has caused an 
individual injury or harm. This dispute between two individuals uses the court 
as a neutral forum to hear and adjudicate the dispute. The litigant must prove 
the case by a preponderance of the evidence, which is a less rigorous standard 
of proof than used for criminal cases. 1 Words and Phrases notes several 
dictionary definitions Of the term civil: 

Webster's Unabridged Dictionary defines the ordinary meaning of the word 
civil to be. "Relating to rights and remedies sought by action or suit, distinct 
from criminal proceedings.** Bouvier's Law Dictionary defines the legal 
or technical meaning of the word civil to be: "In contradistinction to 
criminal, to indicate the private rights and remedies of men as members 
of the community, in contrast to those which are public and relate to the 
government; thus, we speak of 'civil procfcss' and 'criminarprocess,' 'civil 
jurisdiction* and 'criminal jurisdiction. * " Anderson's Law Dictionary de- 
fines the word thus. "Concerning the rights of and wrongs to individuals, 
considered as private persons, in contradistinction to criminal, or that which 
concerns the. whole political society, the community, state, government: 
as civil action, case, code, court, damage, injury, proceeding, procedure, * 
' process, remedy.** 2 

A second reason for. close Scrutiny of this resolution is *thc relationship 
between civil and criminar courts. .In most jurisdictions, the same court can 
hear both types of cases. As was noted in cfiapter two, civil court judges ,aref 
often switched to criminal court when there is a significant backlog of cases. 
Professor Edwin Tucker notes. "Courts have sought to enhance the likelihood 
that persons who are accused of a crime are granted a speedy trial. It is not 
unco'mmon for state courts when confronted with an especiaHy heavy backlog 
of cpminal cases to transfer judges who generally hear civil cases to eriminal 
.courts t<? help reduce the pending criminal caseload." 3 Thus, a clear under- 
standing of civil cases given lower priority vis-a-vis criminal trials is needed. 
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Third, similar procedure* and problems affect both civil and criminal pro- 
ceedings. For example, issues surrounding alternate dispute resolution mech- 
anisms, jur> instructions, and use of videotaped testimony are equally germane 
to both civil and criminal trials. 

The typical civil case begins with one party filing a complaint in the proper 
court against another party. A case number is assigned and the defendant is 
served a copy of the papers announcing tHe lawsuit. The defendant then files 
an answer to the complaint with the court. After this step, the defendant 
introduces a variety of pretrial motions to convince the judge to dismiss the 
case. If these motions are denied, both parties engage in the process of 
discovery, allowing each side to find out certain information upon which the 
opponent has based the claim., If no settlement is reacjied after discovery , the 
trial begins. 

Many civil cases are tried before a judge without a jury. There are con- 
stitutional requirements for a jury trial in most civil cases, and some juris- 
dictions have juries of six rather than twelve persons. Another difference is 
that the verdict does not have to be unanimousas it must be in most juris- 
dictions in criminal cases. Once the judge or jury reaches a decision the losing 
party has the option of filing an appeal. 4 For additional steps in the process 
of civil litigation, debaters should examine the Federal Rules of Civil Pro- 
cedure or the rules of procedure that applv to their states. These procedures 
provide important guarantees for the parties involved, but also contribute to 
delay in the courts. 

Delay 

Chapter two briefly discussed the problem of delay in the courts. The basis 
for the litigation explosion is found in the faith and trust Americans have 
placed in their legal system. State courts alone hear over twelve million civil 
cases a year, with annual increases projected at 10 to 25 percent in trial and 
appellate filings/ The litigation explosion occurs because as former Attorney 
General Griffm Bell argues, 4 The legal system is one of our country's ac- 
complishments that Americans can be most proud of. Unhappily, we made 
too much of a good thing. As individuals, we use the courts too much. , And 
our society has turned over to our judicial and quasi-judicial systems too many 
questions of public policy that timorous politicians are unwilling to handle 
themselves." 6 Among more specific reasons for the increase in litigation 
often offered by legal scholars are 

rP reliance on the courts compensates for public lack of trust in other 
i institutions. 

• courts are used to provide fundamental, sweeping social changes in 
the status quo which political institutions cannot make. 7 

• government regulations encourage citizens to rely on the courts for 
redress of agency grievances or for protection for new legislatively 
given rights. 

• increased affluemcc and technology encourages use of courts to seek 
• recompense for minor injuries. «*■ 
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- • the Supreme Court has created new rights and remedies for civil 
litigation. , * 

* • the demographic shift from rural to. urban America broke down tra- 
ditional relationships and local methods for neighborly solution of 
many disputes. . . 

• the increasing stress and complexity of modern life tends to quickly 
escalate conflict situations,* 

• the United States has more lawyers per capita than any other nation. 
Litigation works to the economic advantage of attorneys who collect* 
fees and retainers. 9 < 

The present system is actively promoting a variety of reforms to reduce delay 
while still providing an appropriate forum for resolution of disputes. 

General Reforms \ 

All levels of government are seeking solutions to court delay. The U.S. Justice 
Department has proposed a wide range of legislative solutions which would 
affect both the federal and state judiciary. Those proposals would expand 
"the power of federal magistrates, introduce in-court arbitration of certain 
types of civij cases, reduce or eliminate diversity jurisdiction, alter rules 
governing class actions, provide funds and technical assistance to encourage 
the development of mechanisms for resolving minor disputes, and reform 
intermediate appellate courts." 10 Other measures have' been, directed at man- 
agement training and research. Edwin Tucker points to the actions which do 
not make the big news stories: 

A Federal Judicial Center tp probe problems of the administration of justice 
has been established. An administrative office has been established within 
the federal court system and in a large number of state court systems. 
Judicial councils, composed of judges, have been organized. They study 

-reports and. proposals submitted by administrative officials. 
Collectively the judges undertake to improve court management. States and 

. cities may recommend or even require that newly appointed or elected 
judges attend classes carried on undcf the direction of experienced judges 
so that the neophytes may quickly familiarize themselves with court pro- 
cedures. 1 1 . 

Yet another approach has centered on procedural adjustments. Charlotte Carter, 
a staff attorney for the National Center for State Courts, notes the breadth of 
such reforms: ' - 

Some jurisdictions have attempted to reduce caseloads by requiring pre- 
hearing settlement conferences or by diverting certain kinds of cases to 
arbitration boards or mediation or dispute settlement centers. Other juris- 
dictions have adopted measure* that permit more flexibility and efficiency 
in handling increasing .workloads with current judicial resources. Others 
have instituted procedural reforms, including rules that provide for tighter* 
control and accounting 6f case flow, expedite the criminal appeals process, 
reduce time limits for filing briefs, require prompt preparation of transcripts 
on appeal, and restrict formal written Opinions to cases that involve ndw 
or significant legal issues. 12 * - 
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New technology, such as videotaping witnesses or teleconferencing, holds 
some promise of promoting more efficient use of lawyer and court time. 

Trial Judges 

A recent sjudy by the National Center for State Courts examined variables 
that might account for a high backlog of cases. The Center found that court 
size, the number of judges, the number of jury trials, increased workload of 
judges, and settlemerit activity had little effect on the time it took to hear a 
case: 

The most significant finding of this study, however, is that the pace of 
litigation is determined primarily by the local legal culture, defined as a 
stable set of expectations and informal rules of behavior on the part of 
judges and lawyers. The study concluded that localjcgal cultures can be 
changed to improve the pace of litigation. if judicial personnel accept re- 
sponsibility for reducing delay. Suggested techniques for partial or total 
court management of the pace of litigation include total case management 
from commencement to disposition, imposition of firm trial dates, limi- 
tations on continuances and special emphasis on the movement of older 
cases. Testing in pilot courts has demonstrated that these techniques do, 
in fact, work. 13 

As an editorial in a 1981 ABA Journal concluded 

The administration of justice is, however, the responsibility of trial judges . 
If they set trial dates with reasonable notice to counsel, they should take 
steps to be certain that the calendar will be open and the case, can be tried. 
Then they should insist that counsel prepare adequately. 14 ^ 

Thus, one important ally in the battle to reduce trial delay is the trial court 
judge. 

- Appeals Courts 

The huge increase in )he number of trials has also resulted in a backlog of 
appeals. The American Bar Association has recommended the creation of 
intermediate state appellate courts to ease the burden of such delay. One of 
the major disadvantages of such an approach is the increased cost and delay 
for those litigants who must now make a second appeal. A time series analysis 
completed by Flango and Blair ofthe National Center for State Courts ex- 
amined data from seven states and concluded that anyjpduction in volume 
of appeals was only temporary: 

From our examination of these seven states, we conclude that case filings 7 
and case processing time were reduced' in the courts of last resort in the 
years immediately following the establishment of intermediate appellate 
C9airts. At best, however, this was an interruption of the trend toward 
increasing caseload in the state courts of last resort. Unless other measures 
were taken, such as increasing the size or jurisdiction of the intermediate 
appellate court, the caseload of the courts of last resort soon -ftached the 
same volume it would have reached if the intermediate appellate court had 
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not been created. Indeed, the establishment of an intermediate appellate 
court sccm$ to encourage more initial appeals. 15 - • 

Another proposal supported by the ABA is the establishment of a National 
Court of Appeals which would serve to reduce the number of cases heard by 
the Supreme Court. Former judge and Education Secretary Shirley Hufstedler 
notes that the creation of such a court "is a necessary step in alleviating the 
intolerable burden on the federal appellate system. The existing structure does 
not have the capacity to maintain stability, harmony, and predictability of the 
national law." 16 

Thus far, the procedural changes tjiat could help the courts deal with the 
litigation explosion have not involved reducing access to the courts for parties 
seeking resolution of their disputes. The next section of this chapter will 
examine the issues involved in eliminating or directing certain cases' before 
they reach the trial level. 

Subject Matter 

•One method for reducing court backlog is to decrease the^number of cases 
that can be filed in civil court. While this may be the unintended result of 
some of the previously discussed procedural reforms, direct measures for 
achieving this outcome have been suggested. For example, some legal scholars 
have urged qstablishing special courts to hear certain types of cases so that 
the number of lengthy civil cases now being tried before general courts may 
be reduced. 

Specialized Courts 

The advantages claimed by proponents of speciaj courts include the fol- 
lowing: * 

• specialist courts would have expert judges who pre knowledgeable 
about complex areas of the law. 

• such judges could resolve issues faster and better than gcncralist judges. 

• more time could be devoted to deciding cases because the workload 
would be smaller. 

• other courts' caseloads would be reduced as certain cases arc diverted 
to specialists. , 

• uniformity and predictability would be increased as thc.samc courts 
'handle similar cases. 17 

Several specialized courts such as the Tax Court and the Emergency Court 
of Appeals have been evaluated as successful. Ho\yever, opponents of special 
courts also have strong arguments to support their position: 

• the basic assumptions and ramification of law will undergo less scru- 
tiny if specialists decide cases. • 

• it wjlJ be easier for organized interests to exert political pressure for 
appointment of special judges who favor their positions,,/ 

• the public and lawyers may view special courts as "inferior." staffed 
by second class judges. ' 
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• mosl cases involve a wide range of issues which would result in " 
fragmented decisions if special courts considered only (hose within 
their jurisdiction.' 8 

A compromise tetvfccn mandator) special courts and (he continued use of 
general courts would be allowing the parties an option of using special courts. 
These tribunals, usually hear lawsuits involving complicated issues such as 
patent or copyright infringement, antitrust violations, or product liability claims. 
Many local jurisdictions have courts specializing in traffic offenses. 

A good example of a special tribunal is the small claims court. These 
forums were established to provide aggrieved consumers, tenants, and other 
citizens a place to present their claims with a minimum of qonfusion, cost, 
of delay without the assistance of lawyers. But this promise of quick and 
accessible justice for all has never been realized: 

Something happened to (he spirit of the small claims courts, Instead of 
forums for "ordinary people/* by 1960 we discover that collection agencies 
were the predominant users of small claims courts. For example, a 1961 
, study of Dane County. Wisconsin, reported that 93 percent of the small 
claims plaintiffs were businesses. Another study in Alameda County. Cal- ■ 
lfornia. showed that business and governmental bodies initialed 60 percent 
of all actions. 19 * . • ' 

The reasons for such use patterns are not difficult to discover. "The intricacies 
of filing a complaint, the disparity in sophistication between the individuals 
and businesses generally involved in disputes, and the lack of knowledge of 
the courts* availability all have contributed to the lack of use of the courts 
by their intended beneficiaries.** 20 Given this difficulty it is not surprising 
that other avenues for meeting the needs of aggrieved consumers have been 
contemplated. - 

No Fault - - * 

Another method o^retha\ing cases from the courts* jurisdiction is to pass 
legislatioa reqoifing parties with certain types of claims to settle their differ* 
ences without going to court. One such example is no^faujt automobile in- 
surance. This legislatively -induced concept requires o4ch insurance Company 
to pay the small damage claims of its insured drivers regardless 6f fault. 
Larger damage claims for more serious injuries may be the subject of a lawsuit 
if either party desires to file a claim. Another example is no-fault divorce. 
In 1969 California allowed spouses who agreed to dissolve their marriage to 
do so without spending the huge sum of money on lawyers and court costs 
often involved in proving that one party was to blame for the breakup. These 
changes also reduced the waiting period before a divorce was finalized. Vir- 
tually every state has followed California's lead and the court time spent on 
divorce cases has been reduced. 

In theory, the no-fault idea could be applied to a number of other subject 
areas. However, mosj lawyers are opposed to any extension of the no-fault 
concept: . 
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Denial of Claim* of Action 

A very direct method for reducing the time spent by the courts on some cases 
is* to deny a claim of action for certain types of private wrongs. The effect 
is that the courts' would be barred from hearing such cases 4 . For example, 
attempts have been made to remove the federal .courts from issues arising 
from busing of children to achieve integration or from consideration of abor- 
tion cases. Debaters may seek to develop affirmative cas*es based- on the 
elimination of judicial scrutiny of a variety of social issues. Among those 
subjects presenting fertile areas for research are medical malpractice, product 
liability, wrongful life, wrongful birth, environment issues, and government 
immunity., f 

Alternative Dispute Resolution Mechanisms 

While properly classified as a technique of controlling access to the courts, 
the use of private forums fo^the resolution of disputes is viewed with favor 
by most of the legaljestablishments. The major types^of alternative dispute 
resolution mechanisms are community centers, settlement conferences, ar- 
bitration, and mediation.' The status quo recognizes, the need to encourage 
the expansion of such programs. 

Community Centers 

A tremendous need exists for nonjudicial resolution of consumer, landlord, 
merchant, family, or neighbor complaints that involve small sums of money, 
or are minor disputes basically caused by poor interpersonal communication, 
S. Shepherd Tate, past president of the American Bar Association, noted 

There can be no doubt that wc must find ways to improve the settlement 
of small personal or monetary disputes without the formalities or prohibitive 
costs of court action. Many aggrieved parties, regardless of socioeconomic 
status, do^iot now have effective access. to any forum for the resolution 
of disputes because the loss involved is generally far less than the time, 
money. «and troubte required to recover it. And, in some consumer and 
other disputes, the traditional adversary system may not be the best ap- 
proach. 21 w „ * - 

Gnffin Bell demonstrated the growth of such programs when he obseryed: 
"In a survey conducted in 1981 ; the American Bar Association found 141 
dispute resolution. programs operating, including programs in neariy every 
major city of the nation. Ten years earlier, there had been less than six." 22 
In 1980 Congress passed'the Dispute Resolution Act which contained two 
major provisions. First, within the Department of Justice a (ppute resolution 
resource center would be established to act as a clearinghouse for information 
about innovative programs. Second, federal grant money would be authorized 
to provide a state with funds to strengthen current programs and develop n$w 
dispute resolution systems. 23 Unfortunately^ Congress refused to fund the 
program. 
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Besides the lack of money, few local residents know about the availability 
of such services, ttoiversity of Southern California Professor Earl Johnson 
* reported 

it is almost accidental if community members find their way to an appro- 
* priate forum other than the regular courts. Several other modes of dispute 
resolution already arc available in many communities. Still, since they are 
operated by a hodge-podge of local government agencies, neighborhood 
organizations, and trade associations, citizens must be very knowledgeable 
about community* resoures to locate the right forum for their particular „ 
dispute. 24 

When properly funded and linked to the justice system dispute resolution 
centers can be extremely effective^The Department of Justice funded these 
pilot Neighborhood J ustice Centers where lay people were trained as mediators 
to resolve complaints. "A Tipderal evaluation of the centers during .their first 
fifteen .months of operation found that nearly half of the 3947 cases referred 
to them had been resolved. Sitf months after the cas£s were resolved, a large 
majority of the disputants said the agreements were still in force and that they 
were satisfied with the process." 25 

Settlement Conferences s 

At both the appellate and trial level the use of voluntary v or mandatory set- 
tlement conferences has proven effective. The exact format of these confer*, 
ences varies with each jurisdiction, but generally requires that the attorneys 
for both parties meet with a judge or panel of judges to resolve the issues \tC 
a civil suit before either trial or appeal . As legal scholar B. E. Witkin explained 

(T)he settlement conference for civil appeals is an indispensable paruof an- 
efficient appellate system. The constantly expanding volume of appealed 9 
cases carries a loud and clear message: There will always be too many 
appeals to process in the traditional manner. Even though the settlement 
conference will not solve the prohrcm of appellate overload by itself, that 
problem will never *bc solved without it. 26 

Data from jurisdictions that have adopted settlement conferences reinforces 
Witkin's optimism* Eight years ago, the California Third District Court of 
Appeals began requiring settlement conferences. The results were tabulated 
in the California State Bar Journal: , * 

V 

Sacramento's settlement conference program has resulted in a substantial 
increase in the number of civil cases dismissed after the record has. been 
perfected. The percentage of/civil cases in which conferences arc held has 
almost doubled since the inception of the program and approximately half 
of all civil cases in which mere is a conference settle. , 
' Appellate settlement, conferences have substantially reduced the amount of, 
judge time necessary to process the civil calendar in Sacramento, and tljey . 
have been primarily responsible for the elimination of the civil case backlog. 27 

Settling cases before trial **is one of the greatest potentials for assisting 
the courts to reduce their caseloads/* 28 Examples of the use of such confer- 
O ences demonstrate significant success: - 
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• five panels with thrca judges on each panel conferred with attorneys 
in 1 15 cases in Sah Diego. More than 70 percent of the cases were 
settled, J - ' 

• pahcts of one judge*>ne defense attorney, and one plaintiffs attorney 
settled almost 8b percent of the cases voluntarily submitted to it in 
San Bernardino County. 

• The Superior Court of Riverside County inaugurated a system of 
settlement conferences, which settled 614 long cause civil cases during 

a ten-month period, the net effect of which was to reduce the time* . 
spent waiting for trial from nearly *wo years to just a few months. 

• Los Angeles County uses three separate approaches resulting in the 
settlement of 56 percent of the cases that otherwise would have gone 

to trial. 29 , • m 

> * 

Arbitration- „ 

For many years, arbitration has been used to settle disputes under labor 
contracts. Arbitration involves submitting a disagreement to an impartial third 
party who makes either a binding or nonbinding decision .on the parties. An 
experiment with mandatory but nonbinding. arbitration for certain types of 
cases was begun by three federal district courts. Claims were for under $100,000 
and a dissatisfied party could decide to go to trial/The Federal Judiciaf Center 
evaluated this effort and found that ''about 40fefcent of the arbitrated cases 
ended with the award being accepted ... of those seeking a further hearing, 
46 percent wet£ settled before trial."- 10 ■ 

When Qrange County in California used retired judges to serve as arbitra- 
tors, it found considerable demand for their services. The type of cases referred 
included: "larger personal injury or wrongful death cases involving multiple 
defendants, primary and excess insurance carriers; structured settlements^nd 
other cases requiring multiple, lengthy conferences, which' are not readily 
available in thecoma! judicial channels. Conferences are available at a jnuch 
earlier date than would otherwise be possible in the judicial system." 31 . The 
results were similar to those achieved in the federal courts: 



During 1 980 approximately 1 ,400 cases were referred from court mAange ^ 
County. About 30 percent were settled before hearing, sjjgblly'undcr 45 
percent were heard, and the remaining 25 percent arc pending. Of those 
heafd. about 25 percent requested atrial,*/* novo but less than 5 percent 
actually-went to trial, having settled close to the original award.* 2 

This use of arbitration is not without its detractors. Robert Gnaizda of 
Public Advocates, Inc. is concerned that the availability of expensive private 
arbitrators may create a dual system of justice with the rich opting for private 
judges while the poor must wait for the public courts to act. Constitutional 
problems may also be involved with deprivation of due process and a lack 
of equal protection. 33 ^ 

Mediation 

Ijnlike arbitration and the courts which-require a third party todecidrardispute, 
mediation is an attempt to aid the parties in reaching their own agreement. 
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Uis perceivQd by many as, 4 preferred method forlruly settling disagreements.. 
The Neighborhood Justice Centers, discussed earlier^in ^his chapter, relied 
on mediation to resolve the problems ^brought to th^m. \Yhile virtually any 
potential lawsuit could be the';subject oftitiediation if^the parties agreed to it, 
mthe*Uions now, exist that mediaUon ma> be required in certain cases before 
a ^ase will.be heard by the*courts. Recent legislation in California mandates . 
that "parents with a custody or visitatioxi dispute must attempt 40 mediate 
that dispyte with the assistance of a skilled family counselor before they are; 
entitled to a court hearing. V M Before the state statute was passed a number 
of Superior Courts in California used mediation. The experience of San Fran* , 
cisco demonstrates the potejjjial of such. a* procedure: * : . ^ Vy /' /\ 
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/ . , Along with other pr&edura! changes. mandatory mediation of custody and 

visitation disputas was instituted in February 1977 — and the -Fesnlts^ave " * 
been dramatic. The San Francisco Superior Court had only five contested 
custody or visitation hearings or trials during 1980. In one year there were m 
fifwcr hearings than Wrc had bccrt in a, single day under the old system. 
. As of November 1 9m there were only three adversary hearings or trials 
. with a dispute ovc/r :ustOdy or visitation jn 1981. 35 

Another illustration 01 the use of mediation is to help prisoners^and officials 
resofve claims that might otherwise resolt in lawsuits. Prisoners file a large 
number of complaints with the federal courts: 

During (he last hal&ef-thc I#60s. inmate suits doubled, and 16,000 were 
> . filed in 1970. For the ten-month period ending June, 1981, nearly 28,000 
^suhs werc filed. Muafc of this reflects the dramatic rise in the prison pop- 
ufauon, from i20,000 in I960' to 350.000 as of June. 1981, according to 
„ " a Bureau of Justice Statistics Bulletin. Bui while prisoners numbered about 
1.5 percent of the U.S. .population in 1981. they filed 15 percent of the* 
X total federal suns. * 4 , • % 

Since I9£0 the United ^rtelTpistricjt Cc/urt fcjr Maryland has given prisoners 
v who file .civil rights actions the/Option of submitting their ^complaints to 
voluntary mediation. The interrt^w as that. this . method woul$Ta]low4he court 
to .reserve time to hear the more serious cases." Mediation relight also serve 
, " to open lines of communication between, inmates and staff so that complaints 
y that v are serious to prisoners but frivolous in the eyes/of the law may be^ 
resolved to the mutual satisfaction of all parties. A systematic evaluation.,^ 
" this program has yet to be published but the project shoulcj provide basis 
for*eva|uating the role of' mediation in tlijs^iegal system. ' . . t ' 

* . , " C.. ' - I ' ■"■ 

Parties and Actions .1 - ^ 

. Nqt everyone who has a complaint against .another person, government agency^ — ^ 
or business can have the courts decide the grievance. A party needs" legal 

* standing to sue and the complaint must be an action the court can hear. 'For 
a civil action art indigent litigant has no^constitutional right, as one has in 
criminal' procedure, to have aa attorney appointed by the courts. 
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Indigents and Representation 

The United States is "the only western democracy v*ithout a legislative or 
constitutional guarantee of counsel for indigent .civinitigants " 38 In an ad- 
versary" system like 'that of the United States, the ability to pay is directly 
related to the quality of representation: „ f 

The contributions made by legal counsel, experfwitnesses, and investigators 
may be crucial clement in determining how a court will rjjjc. Patently an 
indigent is gencrall) at a disadvantage when battling an affluent opponent 
A. litigant Vstratc.gy and tactics may be but a shadow ofsyhat they might 
have been if he or she possessed the therewithal with which to obtain the 
very best tools so as to prove his or her side of t\e case and to refute the 
evidence of his or her opponent. 39 

This does not mean that, the poor receive no help from the present system. 
Federal judges do have discretionary power to appoint attorneys for indigent 
litigants under 28 U.S, Code section 1 915(d)/ 0 Most states also have statutory 
provisions that allow for judicial assignment'of lawyers to represent the poor • 
However, such procedures remain discretionary as Professor Tucker notes: 

1 Congrcss.has provided that a federal court may request an attorney to serve t 
as counsel for an indigent litigant in a civil proceeding. This is a matter 
for judicial discretion. Courts generally assign. counsel only in unusual 
cases, requiring that the petitioner establish a compelling and meritorious 
* * need. A court cannot compel an attorney to comply with a request that he 
• or she is not entitled to compensation from the federal government. State 
law may empower a state court undSr specified conditions to assign counsel 
to assist indigents in civil cases/ 1 . 

Most states and the federal gqvernrnent fund legal service programs .which 
provide assistance for the poorjn such castes as eviction, family law problems, 
repossessions, disability and welfare claims, and wage garnishments' How- 
ever, these programs have a relatively low priority and are subjecteg^^ 
budgetary cuts when government budgets are tight. Lawyers aiffencouraged 
by their bar associations to volunteer timfc fo$ pro bono work on behalf of 
the poor. Hqwever, the response is uneven and, at best, it represents a partial 
solution to the problem of adequate representation for the poor in civil cases. 

The status quo also provides for waiver of filing fees for sorne categories 
of civil cases if the party is too poor to pay. This concept, known as in forma 
pauperis, requires the court to evaluate the probability of /'the indigent suc- 
ceeding in. the litigation/ Jf the court decides that it is impossible* that the 
indigent will be successful before the tribunal, his or her request for permission 
to proceed in forma pauperis will be denied. Patently this d&trine is not 
intended to accord the same legal rights to all indigents or to treat the po6r 
and the affluent alike," 42 In addition, the Supreme Court has acknowledged 
that there are certain types of fundamental civil rights, such as divorce pro- 
ceedings, that a party cannot be deprived of because of lack of financial 
ability, " . . 
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* This is clearly an area for the afffrmative to develop uniform procedures 
providing representation for poor litigants and access to the courts regardless 
of ability ta pay. 

Class Actions 

Both federal and stajte procedures allow a lawsuit to be filed on behalf of a 
large group or class of people who have suffered similar injury from a de- 
fendant. These lawsuits are referred to as "class actions." Tucker offers 
additional information: 

In a class suit, one or several persons, each having suffered similar harm 
due to the defendant's same form pf^vrongful behavior, maintain a single 
suit. in which they ask for damages on their own behalf as well as on behalf 
of all other persons who have been similarly harmed. If the liability of the 
defendant is established, the cburt'wili enter a judgment in favor of the 
named plaintiff or plaintiffs anct all others on whose behalf the suit was 
brought. Any member of the successfully represented class who desired to , 
secure the ^amount of money due to him or her need not personally com- 
mence his or her own lawsuit, but need simply show the court what portion 
of the total award he or she is entitled to receive. 43 * 

The technical aspects of such lawsuits vary among jurisdictions but usually 
require that each plaintiff have a minimum distinct claim (in federal court 
this amounts to SI 0.000 each) andjhat notice be given to find as many 
members of the class as possible. Rale 23 of the Federal Rules of Civil 
Procedure also lisfs the prerequisites for such joint action: 

(a) Prerequisites to a Clas,s Action. One pr more members of a class may 
_5U^i2r_besucdas representative parties on behalf of all only if (1) the class ■ 
jis so nurrarou?lfiaTjc^ (2) there arc 
ucstipris of law or fact common to the classHSnhT^lalrrrs^nd^/enscs — 1 



of the representative parties are typical of the claims or defenses of the 
class, and (4) the reprcsentativcpartics will fairly and adequately protect 
the interests of the class. 4 / * 

4. 

There are strong arguments in favor of strengthening the procedures for 
allowing class action suits. Among the more commonly cited arguments are 
the following: 

• reduces the number of cases filed by consolidating similar claims, 
thus saving court time. 

• reduces the risk of different trial courts rcaching'inconsistcnt results. , 

• decreases the overall costs for both plaintiffs and defendants who need 
only deal with one lawsuit instead of hundreds or thousands. 

• allows poor plaintiffs to have access to the courts through judicial 
awards for attorney fees for representing clients in, such lawsuits. 

• awards compensation to all similarly situated members of the class, 
rather than the named plaintiff alone.- ¥ 

Class actions are filed against, manufacturers, government agencies, or other 
parties whose products or actions adversely affect a large number of people. 
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Restrictions proposed on class actions attefnpt to eliminate abuses caused 
by frivolous lawsuits. They may also reduce the effectiveness of this legal 
mechanism. For example, federal appeals courts recently have refused to 
allow a "class" to be created for the vicpms of the Kansas City Hyatt Hotel 
disaster and another c<*urt "refused to continue a class suit involving users 
of the Dalkon Shield intrauterine device." 45 Other'courts have dismissed 
frivolous suits or slashed awards of attorney fees. 46 One of the major argu- 
ments against federally funded legal services programs is that they promote 
class action suits b> the poor against the government. Congress is considering 
legislation that would restrict legal services participation in class action suits 
against the government. Ralph Abascal of the California Rural Legal Assis- 
tance Program notes the type of actions now filed: 

The typical legal services class action against government involves an 
underlying claim that a subordinate level of government is acting in violation 
of law as dictated by a higher level of government— for example, a claim 
that a county welfare department regulation violates a state statute or reg- 
ulation, a state welfare department regulation violates a federal regulation 
or statute, or a federal welfare regulation is contrary to a congressional 
statute. Nearly all class actions against government officials arc merely law 
enforcement actions, as are class actions against private entities. 47 

This is a productive area for developing uniform procedures since each 
jurisdiction has different rules and the abuses in the use of class action lawsuits 
encourage reform." ^ r 

Prohibitions 4 * 

Legal prohibitions restrict the ability of one party to sue another. A long- 
standing prohibition oh children suing parents has recently been relaxed in a 
limited number of instances: 

With the change in attitude toward family, rejection of the premise that in 
a variety of ways women are inferior to men. and belated concern with 
child's rights, judicial approval of intrafamily immunity has eroded Today 
married persons may sue one another. The law had long recognized the 
right of a child to ask a court to adjudge his'or her rights and the rights of 
his or her parents under a contract, or a will, or to property, or to an 
inheritance. More recently, the right of a chiTd to sue a parent for inten- 
tionally inflicting an injury upon him or her has-been recognized. The 
newest addition in this area has been acknowledgement of a right 6f a child 
to sue his or her parents for negligently causing him or her injury. 48 

While allowing some lawsuits is legitimate, especially where insurance com- 
panies will ultimately pay the judgment, extensions of this concept could 
create serious problems. Examples of such ill-advised suits might involve 
claims for not sending the child to expensive schools or for giving birth when 
parents were informed that the child might be handicapped. 

Other illustrations ofparties or actions that have undergone change include 
abortion, rights of illegitimate children, visitation rights for grandparents, 
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adoption proceedings, and immunity of government officials. The debater is 
free to investigate who should be allowed to file lawsuits and ivhai constitutes 
^ a cause of action. The mechanism for implementing those concerns lies in 
modifications of civil 'court procedures.. 

Trial Procedures 

While indigents have no constitutional right to a lawyer in civil matters, a 
number of other procedures are guaranteed, especially if one of the parties 
involved is the government. Joel Gora of the American Civil Liberties Union 
lists several civil rights protected by judicial procedure: 

" • right to a hearing. 

• right to proper notice of the nature of the "action. 

• right to confront witnesses, review evidence. 

• right to cross examine witnesses. 

• right to a jury trial if a court will hear the case. 49 

- Many of these procedural rights are similar to those enjoyed by the accused 
in k criminal trial. Proponents of this debate resolution may vvish to recom- 
mend extending additional procedural guarantees to those involved in civil 
litigation. The material in chapter five provides information on these case 
areas: 

Other court-related procedures have been identified as needjng.significant 
modification. A few samples of such reform will be presented. Alexander 
Yakutis of the Judicial Council notes 

A catalogue of all subjects relating directly or indirectly to change and 
improvement in the way the civil business of the courts is conducted would 
be a lengthy one. Expanded publication of appellate court opinions, access 
of electronic media to the courtroom, acoustical recording of proceedings 
• where no court reporter is available, court interpreter standards, innovations 

injury management — these arc only some of the matters of current interest 
on the margins of the reform of civil procedure. 50 

Abuse of Discovery 

Perhaps the major argument on civil procedure reform centers on allegations 
of abuse of the discovery' process. The ABA Advisory Committee on> Civil 
Rules of the Judicial Conference's Committee on Rules of Practice and Pro- 
• cedurc reported serious and widespread ,abuse of the discovery process. Dis- 
covery is being misused and overused in far too many cases. 51 * — 
One of the critics of the current discovery process, William B. Lawless, 
has stated that 'discovery is at the heart of the problem of delay and the 
high cosnrfnitigation* and that delay and high cost 'arc strangling justice* 
and devouring clients. At the Pound Conference Francis R. Kirkham held 
that the purpose of discovery has been 'perverted,* and Simon H. Rffkind 
declared that discovery proceeds today with no serious regulation and that 
it has become, in many arc^s of the Jaw, a sporting match and endurance 
.contest. 52 _ 
' P 
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These allegations arc challenged by Julius Levine of Boston University's 
law school who notes the results of two independent studies of discovery 
procedures: 

Examination of the incessant allegations of abuse of federal discovery 
establishes two propositions. First* there has not been pervasive^ general 
abuse of discovery in the quantitative sense of overuse. Second, there arc 
adequate powers in general under the federal rules to check any attempted 
abuse in the quantity or quality of discovery used or in resistance to dis- 
covery * * 
A third conspicuous conclusion has emerged consistently from statistically 
significant empirical examinations into allegations that discovcry*is abused — 
that the quantity of discovery in most cases is small, 53 

Joseph Ebersole, deputy director of the Federal Judicial Center, concludes, 
that discovery problems will not be resolved b> any single solution and echoes 
Levines contention that judges can control abuses through use of their current 
powers: 

Many of the factors (leading to abuse of discovery) cannot be, directly 
controlled cither by rules or by judges— for example, the relative size of 
law firms, differences in the parties' resources, and the acrimony between 
the parties. When they are aware of the factors that may be operating in a 
given cas$, however, judges are in a position to control and mitigate the 
effects. This control can-prevenwhe Occurrence of problems in some cases 
and can lead to timely and effective correction action in others. 54 

Judges 

One major component of a smoothly functioning judicial system is competent, 
well-trained judges. As noted before, the judge has a critical role to play in 
the quality of justice provided in the trial process. Support for monitoring 
and disciplining errant members of the judiciary contiries to grow. Professor 
Tucker nqfes. ' There is an escalating level of insistence that there be an end 
to the secrecy, lack of diligence, and indifference which have generally marked 
the reaction to complaints which charge lack of judicial integrity and com- 
petence/' 55 

Solutions to this problem include developing plan's for electing judges, 
removal of certain cases from the couk(, or establishing'recall procedures for 
judges who demonstrate a lack of professional responsibility The states have 
responded to enhance the integrity of the judicial process through increased 
trarning of judges. In addition, most states have established judicial conduct 
organizations to investigate charges of incompetence or lack of fitness to hold 
office. 56 • 

, Juries 

In general, if a trial is provided for in civil contests, there is a right to request 
that it be heard by a jury . The Constitution provides such alight in all disputes 
over, twenty dollars. However, the structure and rules of civil juries differ 
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greatly. ThcstfS. Supreme Court has ruled that state civil juries can be 
"composed df fewer than twelve persons and that the decision neecJ not be 
unanimous! This procedure is in marked contrast to federal criminal proce- 
dures whicp guarantee a twelve-person jur> and require a unanimous decision. 
Additional information on these issues will be presented in chapter five. * 

In addition to these modifications, pressure npw exists to remove juries 
from complex cases. Two U.S. courts of appeals have ruled in opposite ways 
on this issue. Proponents of this policy argue that the ordinary jury does not 
have the expertise to render an informed judgment when lengthy or compli- 
cated legal or factual issues are presented. Examples frequently cited are cases 
in antitrust, patent, copyright, or product liability . Mark Nordenburg of the 
.Federal Judicial Center suggests alternatives: 

Two alternatives, therefore, deserve consideration. The use of specially 
qualified juries offers hope that by modifying jury selection "in complex 
cases, the courts can achieve the widest practicable use of juries as the 
ability of jurors to understand and resolve difficult issues improves. The 
use of expert nonjury tribunals* on the other hand, might provide for more 
fully informed, rational and efficient decisionmaking — though the jury 
would be eliminated in'a narrow range of cases. 57 

Other scholars are not sure that removing juries from complex cases would 
result in better decisions. Peter Sperlich.of the University of California, 
Berkeley, concludes: 

adoption of a complexity exception (however defined) would create grave 
practical problems, that it probably could not be applied rationally and 
consistently., and that it is not likely to produce better verdicts. Finally, 
taking note of the "economic" argument against the jury, 1 maintain that 
, even if there were conclusive evidence that bench trials result in improved 
efficiency and cost savings, the virtues of trial by jury arc even greater, it 
provides individualization of justice, a check, on judicial power, citizen 
education, a means by which community values may influence the justice . 
system, and a basis for popular acceptance of judicial, decisions. 58 

Rather than abandon the jury system in such cases, a variety of procedural 
reform would increase the effectiveness of jury decision making. Among 
these changes are 

• reach decisions step, by step on sequential litigation. 

• split a case so juries handle the nontechnical aspects. 

• train juricsln group communication skills. 

• train jury forepersons as group facilitators. 

• videotape testimony for juror recall. 

• videotape judge's instructions for replay. 

• give jury instructions at beginning of the trial.' - , 

• use visual aids to demonstrate important issues. 

• allow jurors to ask questions during the 'trial. 59 

Procedural modifications, properly researched and applied, ^ould enhance 
the judgments' of every jury. 
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Damages 

The. final sample of -reforms in civil procedure center on the allocation of 
damages. Currently most damages are awarded to plaintiffs in a lump sum 
at the end of a trial. Recently, provisions for periodic payments throughout 
the life of the victim father than one large award have been discussed. The 
advantages of such an approach include 

• greater certainty of meeting real expln&s. 

• better protection against inflation. 

• victim will not pay federal income taxes on the payments. 

• encouragement ofmore settlements. 

• defendants benefit 1 from continued use of funds. 6 ^ 

Other changes contemplated in assessing damages or liability are creating a 
tort for risk of injury during medical treatment, modifying the doctrine of 
strict liability, changing in medical malpractice liability, and modifying the 
concept of negligence. 

Conclusion 

The topic of procedures in the civil courts fills volumes in most law libraries. 
1 his chapter has presented a brief overview of a few of the important concepts 
which debaters need to understand. The next chapter will examine procedures, 
used in criminal courts. 
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Resolved: That the United States should establish uniform rules . - 
governing the procedure of all criminal courts in the 
nation. 

" Basic Concepts 

Several major differences between criminal and civil cpses, courts, and. pro- 
cedures have been developed in the previous chapter* Unlike civil actions,. 
Which arc based on private individual injuries and are compensated by money 
damages, criminal actions arise when a person is accused of committing a 
public crime and, if found guilty, must make recompense to society. The 
government brings an action on behalf of all citizens and must prove its case 
"beyond a reasonable dcfcibt/'a standard of proof rpore difficult than the 
preponderance^ evidence test in civil casesj 

One major distinction must be made. This resolution tfeals with procedures, 
not the crime itself. Words and Phrases elaborates 

As relates to crime, "substantive law" is that which declares what acts arc 
crimes and prescribesthe punishment for committing them, and "procedural 
law" is that whicrt provides or regulates steps by which one who violates 
a criminal statute is punished, and "criminal procedure" refers to pleading, 
evidence, and practice. 2 

Black's Law Dictionary offers additional comments on the nature of procedure. 

The mode of proceeding by which a legal right is enforced, as distinguished 
^ from the law which gives or defines the right, and which, by means of the 
proceeding, the court is to, administer; . . . devotes the body of rules, 
whether .of practice or of pleading, whereby rights" arc effectuated through 
the successful application of the proper remedies. 1 
/* 

An expansive view of the^ concept of criminal ^law court is supplied 6y 
Judge Richard Neely: "When lay people speak of the courts, they often mean 
judges and attendant judicial staffs of clerks and secretaries. However, the 
term courts must be expanded when we talk of criminal, law to encompass 
all of the supporting agencies that either feed criminals to the judges or receive 
them after conviction/' 4 Acceptance of this definition would aJlow the debater 
to incorporate man> of the case areas discussed in the law enforcement chapter 
as well as issues involved with prisons. The more generally accepted definition 
of court, however, limits its purview to "^application of the law to con- 
troversies brought before it and the public administration of justice/' 5 
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• A synopsis of the steps involved in the arraignment, trial, and sentencing 
in criminal courts in California is provided in Figure 3. This is typical of the 
stages of court procedure in most jurisdictions. For information on other areas - 
covered by criminal procedure, a quick check of the Federal Rules of Criminal 
Procedures or various state procedure statutes will provide an index of topics 
relevant to this resolution. . . 

After a brief analysis of delay in criminal courts, this chapter will follow 
the steps illustrated in Figure 3 and provide potential case areas as each stage 
• of criminal court procedure is examined. 

Delay 

The volume of criminal litigation in state courts is increasing dramatically. 
According to recent national estimates, state courts process annually 65 million 
.traffic cases, i I million criminal cases, 1 .2 million juvenile proceedings, and , 
130,000 appeals. 6 The rapid increase in civil filings documented in chapter 
four is paralleled b> an equally precipitous growth in criminal trial and ap- 
pellate cases: 

■> 

Legislation enacted over the past decade that created new legal lights or 
. . new opportunities for legal controversy, such as environmental and con- 
sumer protection laws and revisions in small claims and domestic violence 
statutes, may account for much of this increase. A related problem of equal 
importance to the state judiciaries is the delay in processing and adjudicating 
cases filed in state courts. The substantial backlog of pending cases tra- 
ditionally has been attributed to an imbalance in caseloads and workloads 
. among judicial districts, a shortage of judges, inefficient case processing ^ 
and an overabundance of procedural options and safeguards. 7 

Many of the reforms noted in chapter four are also used to reduce backlogs 
in criminal cases. At least one study has indicated that court resources have 
increased more rapidly than the inflow of new criminal cases/ HerberrJacob 
of the Governmental Response to Crime Project-studied ten cities in ^irious 
parts of the country from 1948 to 1978. The principal finding of the study- 
was that, contrary to conventional wisdom, "courts have not been neglected 
or starved of resources during the rapid rise of crime in these ten cities. 

While resources (as measured here) increased more rapidly than the 
inflow of cases, case processing seems to have lagged behind to produce an 
ever increasing backlog.** 8 • , t ' 

in. addition to better management-practices, judge training, and modifica- 
tions to the trial and appeals process, several justice reform measures are 
addressed primarily to the criminal courts. For example, many jurisdictions 
have versions of the Speedy Triar Act which requires trials within a limited 
number of days. Community Dispute Centers are being used to direct certain 
offenses out of the criminal justice system. These offenses are usually based • 
on personal arguments or interpersonal' disputes between neighbors or family 
members. Diversion to community centers saves resources and leads' to better 
resolution of conflicts. Hearings and mediation "can be done at a lower cost 
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MUNICIPAL COURT . 

• Arraignment and bail setting 

• Defendant may enter plea 

• Attorney is hired or court-appointed 



PRELIMINARY HEARING 

• Judge dismisses or sends case 
to Superior Court 



SUPERIOR COURT .. 

, Defendant re-enters plea 

• Pretrial motions? are made 

• Trial date set 



PRETRIAL CONFERENCE 

• Case is reviewed by judge 

• Defendant may plead guilty 



TRIAL STATUS CONFERENCE 
(on eve of trial) 

• Defendant's last chance to plead guilty 



TRIAL 

Additional motions and"hearings 

• Jury selection 

• Testimony and arguments 

• Verdict 



IF CONVICTE&, SENTENCING IS QUE MONTH LATER 
IF DEATH PENALTY CASE 

• Penalty phase of trial is held 
'• Jury decides whether to recommend death or 
life Imprisonment without chance of parole- 
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Figure 3. From the Sacramento Bee, March 13, 1983. 
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than courtroom proceedings, since it is no.t necessary for the police to serve 
waiTants, there is no need for detention or to have bonding procedures, and 
lastly, there are no social end economic costs to the disputing parties." 9 

Limiting Jurisdiction « 

Thei past few years have seen a proliferation of bills to restrict the jurisdiction 
of federal courts. Some of the constitutional areas that would be removed 
from federal review are search and seizure, self-incrimination, and cruel and 
unusual punishment. This legislation is an admitted attempt to overturn un- 
pppular Supreme Court decisions. The hope is that the constitutional balance 
between the statd and federal systems as well as among the branches of 
government would be restored by such limits on an activist court. Opponents 
cite several potential disadvantages of this approach to judicial reform, in- 
cluding / 

• lack of Supreme Court review'could eliminate uniformity of the law. 
suiting in confusion and conflicting judgments. 

• federal judges would fear making unpopular, but constitutionally re- 
quired, decisions/ 

v • special interest groups would try to influence Congress to remove 
selected issues from court review. 

• stability of the laws would be destroyed. 10 

Another jurisdictional issue is raised by the collateral review o r 'ate crim- 
inal convictions in the federal courts. The Conference of Chiei Justices has 
criticized this review as needlessly adding a delay in the courts and under- 
mining the integrity of the state court system. This conference recommends 
barring' 

federal habeas corpus review of issues not properly raised in state courts 
unless cause and prejudice is shown for failure to do so, establish reasonable 
time limits within which a federal habeas corpus action must be commenced 
and bar federal habeas corpus review when the~state court record provides 
a factual basis for the state court findings and such record was made under 
circumstances affording the petitioner a full and fair hearing on the factual 
issue. Enactment of this legislation would permit, orderly and timely pre- 
sentation of state prisoners* claims while promoting, the finality of state 
criminal- processes and ensuring proper respect for state court factual de- 
terminations. 1 1 

Decriminalization ■ 

Decriminalization refers to an action which repeals or reduces criminal pen- 
alties for certain offenses. The concept is most frequently cited when dis- 
cussing so-called victimless crime such-as prostitution, gambling, and use of 
illegal drugs. Many jurisdictions have removed minor traffic violations from 
criminal court via decriminalization. Nevada allows counties to legalize pros- 
titution, and a number of states have reduced penalties for possejston <tf small 
amounts of marijuana. Professor Tucker explains the rationale for such action: 
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"Decriminalization of some forms of misbehavior has been suggested for a 
variety of reasons, including decreasing the backlog of criminal cases and the 
belief that absent a vjtctim, one's actions should not subject him or her to a 
criminal prosecution. ,,, r The moral justification for society's regulation of 
this type of activity is ambiguous. Some criminal justice scholars note that 
all of these areas have the potential to Create victims, ruin lives, and endanger 
the public's health and safety. Continued enforcement of these laws also 
produces social inequities and economic costs. For example, over one-half 
million people are arrested each>ear for marijuana offenses, and, while eleven 
states have some form of decriminalization, penalties are formidable in pther 
jurisdictions: 

Under federal law as well as the statutes of thirty-nine states, the possession 
of marijuana still carries criminal penalties, and in one jurisdiction (Arizona) 
a sentence of up to ten years combined witli a S50,000 fine can rcsuh from 
the possession of only one marijuana cigarette. Such penalties can clearly 
have long-term consequences for' the society as a whole when large pro- 
portions of the otherwise law-abiding population consume the drug, for its 
euphoric effects. 13 

Of critical importance irt discussing reform of. criminal procedures is the 
limited ability to effect decriminalization under the restrictions of th^ debate 
resolution. If the more limited concept of **courf ' is accepted an affirmative 
could bar courts' from processing certain cases. However, the activity would 
still be illegal, subjecting the violator to police investigation and arrest. An 
approach the negative may wish to explore is use of a counterplan which 
repeals the law from the statute books, thus promoting true decriminaHzation. 

Pretrial Procedures . ' 

After the arrest of a suspect but before a trial occurs there is a period of 
pretrial procedures which, involve the court. This is one area Of criminal 
proceedings that provides fewer safeguards for the defendant than .either the 
policVinvestigation or trial: 



OAcc the accused has appeared before a judicial officer and a determination 
of probable cause has been made, there is not necessarily any further right 
to have a preliminary examination in which the defendant may learn more 
and more about the prosecution's case or can examine potential witnesses. 
Similarly, in most states, a preliminary hearing is not required at all if there 
has been a grand jury indictment, the courts' equating an indictment with 
a finding of probable cause to arrest and cjetain. thus obviating the need 
for a hearing. Often prosecutors will delay the preliminary hearing until 
an indictment is returned and the right to such a hearing is lost. 14 

Joel Cora of the American Civil Liberties Union notes that the accused crim- 
inal is accorded fewer discovery rights than provided in civil cases. He ex- 



Nor is the accused constitutionally entitled to learn about all of the gov- 
ernment's evidence against him prior to the trial. While there must be pre- 
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ma! hearings— known as suppression hearings—on the issue of the legality 
of certain kinds of evidence which the prosecutor would wish to introduce 
at trial, to see if a confession was surrounded by proper safeguards or 
whether evidence was illegally seized by the police, the accused has no 
general right to pre-trial "discovery" of the prosecution's, evidence. 15 

A closer investigation of the pretrial process yields several potential case 
areas. ✓ 

Counsel 

Right to counsel extends to all "critical stages" of criminal proceedings. This 
right includes not only'the trial, but also police questioning, arraignment, and * 
appeal, "The nght to counsel is the mainstay of our entire adversarial system 
of criminal justice. The development of this right to have an attorney has 
largely been an attempt to insure equal justice to rich, and poor alike.*' 16 The 
Sixth Amendment to the Constitution requires that the accused has a right to 
counsel in all criminal proceedings. If a party is too poor to afford one, the ' 
court will appoint and pay an attorney to represent an irldigent defendant 
This fundamental right now applies to both federal and state proceedings, 
i Several areas related to the right to counsel need further investigation. First, 
the accused is allowed to represent himself or herself if the judge is satisfied 
that the defendant can do so properly. Since this test is rather easy to meet, . 
it may, in fact, work to the disadvantage of all but the most skilled defendants. 
Debaters should investigate the issues involved with elimination or restriction > 
of this right of self-representation. Second, the right to counsel is provided 
to allow the accused an opportunity to counter the charges brought by the 
state. Unfortunately, no other constitutional guarantees exist for the other 
necessary components of a good defense for ftjpse unable to afford legal 
justice. For example, the services of investigators, experts, polygraph ex- 
aminations, or scientific assistance in selecting juries need not be provided 
free to any accused. Such assistance remains at the court's discretion. Pro- 
fessor Tucker explains: "Congress has provided that in a federal criminal 
proceeding, if, the court is satisfied that such services are necessary it may, 
at the expense of the government, arrange to fumish them. State law may 
offer similar assistance at pubfic expense to indigent defendants." 17 Since an 
increasing number of such services are required for an effective defense, ^ 
stronger guarantees of assistance to the indigent maylte necessary if the goal 
of equal treatment between rich and poor is to be attained. 

Grand Juries 

The Fifth Amendment to the U.S. Constitution requires that indictments for 
serious federal crimes must come from a federal grand jury. While most states 
provide for indictment by a grand jury, in many jurisdictions prosecution can 
be brought solely on the basis of the prosecutor's charges. Benjamin Civiletti, 
* former Deputy Attorney General of the United Sfetes, adds additional infor- 
mation: * * 
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Grand jurors arc lajrrocn selected froifea cross section ofthe community* S 
The lead in conducting the grand jury*£ proceedings -must, jp$#<}rcc^ j&v 
taken by the prosecutor. But the prosecutor is not merely an invitee atthese 
proceedings. No grand jury can indict without his concurrence. Thus.lthe 
' government attorney has a coflstitutkmajly-based role as the representative * 
of the executive branch; though t^e remains an officer of the court, re^ 
N sponsible to it for his deportment in the grand jury room. 18 ^ V * 

Civilejti introduces the first potential problem with grand juries-^ the dUal 
reUe of the prosecutor. Claims that most grand juries are merely rubber stamps 
forindictments brought by the prosecutor have often been raised. The nature 
of the process seems to-encouragesuch beliefs. 

On the surface it might seem that the grand jury setting is/well-designed ■ 
to bring out the "worst** in government attorneys a$ advocates: the pro- 
ceedings are secret; they are entirely one-sided; the rules of evidence 
not 1 apply. No federal judge or magistrate physically presides over ihe 
proceedings or even monitors them in any meaningful fashion.* 9 .. 

Dennis Golladay, a profejjor of history and political science, cqnclud£s\ 

Legally, the grand jury fs an independent body convened by a court and 
pimply presented with evidence by the prosecutor, a representative of the 
executive. But in reality there cai) be no doubt that the prosecutor controls 
the proceeding. Grand jury abase, therefore, is in most instances synon- 
ymous with prosecutorial abuse. 20 , . 

Another area of needed refprm centers' on the lack of procedural safeguards 
during this process. Such reforms have been a long-standing concern of civil 
rights attorneys. Joel Gora notes < t " • .—7 \ 

. there are few, if any, procedures to control the grand jury's actions. A 
grand jury indictment can be based on illegally seized evidence, or hearsay 
evidence, or otlier matters which would be inadmissible at trial. Histori- 
cally, grand jury deliberations are secret, and no adversary process exists 
inside the grand jury room. As a practical matter, granefcjuries are usually 
i* under the control of the prosecutor, even though they are technically an 
arm of the cdurt. The prosecutor also has, enormous discretion to present, 
press, or drop charges; yet there are very few judicial controls ovenhat 
discretion. 21 

Some or all of these specific procedural issues can be explored'for further 
case development 

A third issue.surrounds the lack of secrecy in grand jury investigations. A 
General Accounting Office report issued irt 1980 found hundredldf instances 
of public disclosure of privileged information, over*a two-year period. 1 

Included were 343 witnesses whose identities were revealed before in: 
dictmcnts were returned. (Five of them were murdered, ten were intimidated 
and one disappeared, the report said.) The report also found that security 
breaches resulted in 147 grand jury targets being publicly identified before 
indictment; twenty/three grand jury investigations being dropped or de- 
layed, the nature of 168 grand jury investigations being revealed, and the- 
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* reputations, oReo persons being^amaged even though, they were never 

indicted. 22 - - • , '. - v , . 

* . • i * * 

The need for secrecy was, best outlined by* the Supreme Court irTits 1979 

decision Itf Douglas ft.il Co. v. Petrol Stops Northwest. The Court explained 
five reasons for secrecy J m ^ J. 

(1) to prevent the^escape of those Whose indictment may be contemplated; 

(2) " to insure the utmost freedom (o the grand jury in its deliberations, and 
to prevent- persons subject indictment o^their friendsirom-imjwrtuning 
the grand jurors, (3) to prevent subo/nation of perjury or tampering with 

1 the witnesses who, "may testify before (the) grand jury and lat^r appear at 
the trial of those indicted by it; (4) to .encourage free and untrammelled' ^ 
disclosures by persons whb have information with respect to the commission 
.(of crimes, (5) to protect the innocent accuse^ who is exonerated from 
disclosure of the fact that he has been under investigation, and fr5m the c 
~ e^pense'of standing trial whpre there was no probability of guilt. 23 
$■ *i~ * »^ \ f "* ^ *■ - r 

l?ie General Accounting Office offered a Serjes pf possible jreforrrjs to 
^reduce^leaJcs of r privilegedunforniation: * 



£ screen grand jurors for* conflict of interest.. 



^ ^mprove^e&urity practices t)f investigative anoLcourt personnel. 
» • develop a proposed ameridmentto Rule 6(c) to provide specific guid* 

• ance for handling prc-indictment pfoccedings, grand jury subpoenas, ■ 
and documents that telid to disclosd wrfat occurs before a grand jury. 

• review the* Jury System Improvement Act to. assure confidentiality of 
-^erand jury names. , % c '* 

• eVtaBlish guidelines setting forth minimum security requirements for 
grand jury -materials. v " ft ' ' * ; f 

- • require custodians of material^ to set procedures consistent with na- 
" tionaj guidelines'. , c ' . ^ 

provide for .audits by the Administrative Office of the Courts of all ^ 
\ custodians to assure compliance. * 

evaluate physical grand jury,, security and upgrade pr modify dcfi- 
k _ cicijjnes.- 4 • r . , * < \ x 

c ' < v 

Bail and Pretrial Release- - * c ' s • \ 

The. 1960s witnessecfthe growth of bail reform arTd pretrial release programsr 
which significantly reduced thfc rfomber of accdsed criminals ijeld in jail 
awarding tnal, Today, these, programs arp viewed with suspicion by sueir 
cliverse pqlitic^i' opinioli leaders as Chief Justice Burger, Senator Edward 
Kennedy, "and Resident Ffonald Reagan. A common fear expressed by those 
^advocating a stqeter approach to fcaiUs'that dangerous criminals who 
^commit more crime or flee prosecution before trial are released. Several key 
elements in; proposed solutions to^t'hese problems would ( c 
<* , /'".•' ' „ 

v •-require the court to makq an initial bail release decision'based solely- 
• - c ■ on the likelihood of the defendant's future appearapce-af trial. 

•determine whether the release of ;the accused will endanger the com- 
s . , mdhity r * . & * - ' 
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• permit the court to impose severe custodial restrictions when it finds 
that the defendant's release poses a danger to the community that 
cannot be alleviated by the imposition of less restrictive conditions. 25 

Pretrial status of the accused is important. The American Bar Association 
concluded, "deprivation of liberty pending trial is harsh and oppressive in 
that it subjects persons whose guilt has not yet been judicially established to 
economic and psychological hardship, interferes with their ability to defend 
themselves and, in many cases, deprives their families of support." 26 Gerald 
and Carol Wheeler noted the shortcomings of most research on pretrial release. 

There are three basic indicators "of pretrial misconduct, missed court ap- 
pearance, rearrest for new criminal charge while on bond, and escape from 
prosecution or fugitive status. Past research studies in these areas suffered 
serious shortcomings. Studies rarely controlled for time or followed de- 
fendants from arrest to disposition. Also, these reports seldom represented 
defendants from ail modes of pretrial release. In addition, such analyses 
often failed to analyze outcome of all three misconduct areas from a single 
study population. 27 ' 

Three recent empirical studies, which overcame many of these methodological 
problems, demonstrated that few released accused criminals flee prosecution, 
failed to appear," or committed crime while on §ail: * 

Available research data dispels the notion that hordes of bonded defendants 
escape prosecution. Other forms of pretrial misconduct persist but there is 
no evidence that high failure to appear and rearrest rates are widespread 
among crimiiial court jurisdictions. Furthermore, such misconduct is not 
scientifically linked to defendant characteristics or type of bail. 2 * 

Rather than restricting bail or other methods of pretrial release, other ap- 
proaches could remedy any deficiencies in present programs. For example, 
speedier trials, reduction of multiple arrests during the pretrial period, and 
better supervision of bonded defendants have all been successful in reducing 
problems associated with pretrial misconduct. . 

Plea bargaining ' 

Plea bargaining refers to the "process of the prosecution reducing the charge 
or charges against a defendant in return for a plea of guilty" 29 to the reduced 
charges. Most authors indicate that 80 to 90 percent of all felony convictions „ 
are achieved through plea bargaining. The American Bar Association's, Min- 
imum Standards for Criminal Justice Section summarized the belief of most 
scholars:- 

While some have suggested that bargaining for pleas should be prohibited, . . 
most commentators are of the view that the better avenue of reform lies in 
giving formal recognition to and controlling Jhc negotiation ofj>!cas. The 
latter position is taken in the standards, 30 ^ 

Among those reasons most frequently cited for the extensive use of plea 
bargaining are 
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• too many cases and too few prosecutors and judges would cause the 
justic^systcm to break down if all cases went to trial, 

• oTTOrowded prisons encourage judges to sanction pleas. 

• plea bargaining significantly reduces the time needed to prosecute a 
case; thus prosecutors and judges can show a high caseload. 

• pleas arc used to keep cases away from lazy or incompetent prosecutors 
or judges. ■ 

• pleas are used to avoid imposition of penalties that attorneys believe 
are too harsh. 

• the prosecutor may use plea bargaining to save a weak case from 
losing at trial. 31 

A growing number of criminal justice professionals find significant dis- 
advantages in the continuation of plea bargaining procedures Objections most 
often raised include 

• pleas circumvent the intent of the legislature in establishing penalties 
for crime. , 4 

• defendants who may be innocent are coerced into plea bargaining 
through fear of conviction. , 

• pleas "breed public disrespect for the law because _of the common 
perception that pleas lead to light sentences. 

• the proper functioning of judges and prosecutors is blurred as pros- 
ecutors assume judicial responsibilities through picas. 

' • criminals who pica bargain arc returned quickly to the streets where 
they can commit more crime. 12 * 

Although the Supreme Court has found plea banning acceptable practice 
if conducted in a fair and orderhy manner, a number of states have placed 
restrictions on its use. Alaska has barred plea bargaining since 197-5 Attorney 
-Marv Braverman notes the results: 

In a study released in July 1980. the Alaskan Judicial Council compared 
the criminal justice system in Anchorage. Fairbanks, and Juneau during 
ifce years both immediately preceding and following the sjtatc's 1975 plea 
bargaining ban. The council found that the ban did not cause court processes 
to bog down (these processes actually accelerated). Defendants continued 
to plead guilty at about the same rate. Although the trial rate increased * 
substantially, the number of trials remained small. 33 

North Carolina and New York have also placed restrictions on the use of plea 
bargaining as did California in its Career Criminal Prosecution Program. This 
program "screens all defendants, isolating repeat offenders who then are 
prosecuted by a special unit. Although defendants in the program are not 
offered bargains, most of them still plead guilty. In the program's Second 
year, only 20 percent of the cases of career criminals went to trial, compared 
with 16 percent of the group passing through the regular system." 34 

Modification and reform of plea bargaining procedure is an important area 
for consideration in any discussion of the justice system. Since the criminal 
court judge must sanction each plea, procedural changes could drastically 
alter the use of the technique. . \ » 



71 



w ' Criminal Conn Procedures 

Pretrial Publicity 

Two provisions in the Bill of Rights clash in the issue of pretrial publicity. 
The Sixth Amendment guarantees the accused a fair trial, while the First 
Amendment provides for a free press as well as the concept of access to 
information. A series of Supreme Court cases have supported the right of a 
- trial judge to close pretrial hearings under certain circumstances. After the 
precedent-setting Gannett decision, trial judges agreed to about half of the 
fift> requests for closure, Trial courts also .issue £ag orders that restrict the 
comments trial partrcipants can make to (He press. If enforced, these prpce- 
dures reduce the flow of possible prejudicial information tenhe media. Onl> 
in rare instances may a court constitutionally issue an order directly restraining 
the press from publishing information, even if it reflects adversely on a 
" • defendant. * 

Against this background of protecting both the rights of the accused and 
the media and its sources lies a debate on what type of information is prej- 
udicial to fair trial rights and what remedies are appropriate. Professor Don 
Pembcr of the University of Washington lists the type of information most 
attorneys' believe is prejudicial to the accused: 

• confessions or stories about alleged confessions that a defendant is 
said to have made. 

• stones about the accused's performance or refusal to take lie detector 
- w 'tests. • • . 

• publication of past criminal record of the accused. . # , 

• stories questioning the credibility of witnesses, 

infdrmation about the defendant's character, associates, or personality. 

• stories that jnflamc the public." 

A study conducted by Professor Siebert oY Michigan "reported that judges 
believed publication pf criminal records, petformance on tests, and infor- 
mation about confessions' were potentially the most damaging kinds of sto- 
ries. * M6 Empirical support for these fears has been published: 

In late 1973 two social scientists ae Gambia University's Bureau of Ap- 
plied SOcfal Research, Allen H a Barton and Alice (Padawcr-Smger. reported 
that a three-year study had produced cvfalcnce-that jurors exposed 10 prcj-> 
• " udicial news stones were as much t }s 66 percent more likely to find de- 

fendant guilty than jurors who read objectivi news reports.* 7 ' 

* * c * ^ w * 

Despite a number of studies that produced simjlar finding*, there is still 

disagreement over the impact of such publicity, professors Tans and Chaffee 

note • m • t ( 

It has yet to be shown that tjicre is any correlation between the anipunuif 
publicity given a case and the probability that thcjiefendanT will be found 
guilty or given a severe sentence At another level, there is no evidence 
that a ^'prejudiced" juror is more likely to judge a (Jcfcndant guilty 6r to 
hold out more strongly for such a judgment, plausible as that possibility 
may seem. 18 . ^ * \ 

i 

f Among those remedies often suggested to alleviate this potential problem 

are - ' ■ 
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, ^ • closure of pretrial hearings.* 

• court scaling of pretrial and trial papers, transcripts, and evidence. 

• restraining orders on those involved in criminal proceedings. 

• change of venue and trial postponement to reduce the impact of prej- 
udicial publicity. 

• voluntary guidelines and agreements with the press through press 
councils." 19 * 

Other Pretrial Issues 

In addition to those issues already covered under pretrial procedures, several 
other areas arc usually mentioned as requiring reform. Before a defendant is 
allowed to stand trial, the accused must be mentally competent to assist in 
his or her defense. This requirement has 'nothing to do with the insanity 
defense, but is a separate set of procedures which could lead to civil com- 
mitment proceedings of the accused? These procedures used to determine 
competency "may result in an increased infringement of the rights of the 
accused. Bail is usually denied during the period of competency evaluation; 
the evaluation may take place in an unnecessarily restrictive environment; 
rights to a'speedy trial are jeopardised, the commitment procedures are less 
stringent than civil commitment procedures and the defendant is usually held 
jonger thannecessary for an evaluation.** 40 - *r- 
■ Anotheris^ue surrounds compulsory psychiatric examinations for victim 
witnesses in rape cases. California's recent la^arring such exams has'been 
upheld in recent court tests. 41 Othpr reforms cente^onjhe _use_o£ new tech- 
nology to speed up arraignments. Several experiments in spfeeding up the 
arraignment process are now operating in California. San Diego and Sacra- 
mento counties have closed circuit video-hookups between jail and court- 
house. Defendants in misdemeanor cases may voluntarily select arraignment 
via television instead of appearing in person in court: , 

Sheriffs officiafs expect the current 48- or 72-hour # period between the 
time of arrest and arraignment can be reduced to perhaps 24 hours, thereby 
relieving overcrowding if some of the defendants arc released following 
arraignment. 

The system alsoSs expected to cut costs of transporting inmates to the 
courthouse, one block from the jail, and decrease the possibility of escape 
by inmates. 42 . - ' 

< * . r 

Trial Proceedings * 

Most defendants never reach trial. However, ♦virtually all those accused of a 
crime have the right to. a trial by jury unless the offense is "petty." The 
accused in a criminal action has more rights than the defendant in a civil 
action, although there is a similarity between the procedural guarantees. Among 
the more important due process guarantees are 

• defendant must be informed of the charges so he or she can prepare' 
Q a defense. * ^ ' 
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• defendant must be given a speedy trial.*. 

• trials are open, no secret tribunals. 

• an impartial tribunal determines guilt or innocence. 

• ajury must represent a fair cross section of the community. 

• defendant has the right to confront and cross examine witnesses. 

• the prosecutor may not knowingly use false evidence, hide or suppress 
evidence, or conduct the proceedings in a prejudicial manner. 4 % 

While trial procedures provide strong safeguards for both society and the 
accused, several areas arc often mentioned as requiring reforms. 

Insanity Defense 

The finding tha,t presidential assailant John liinkley was not guilty by reason 
of insanity added fuel to the fire of reform of the insanity defense. President 
Reagan's proposed Criminal Justice Reform Act "would redefine insanity in 
the federal criminal code so that the .party seeking > to assert the defense of 
ijsanity wouU-httve to .show that he did not have the capacity to know the 
nature of the act he was engaged in." 44 Montana and Idaho have abolished 
the insanity defense. At least eighteen other states have proposed statutory 
reforms to this defense in the past two* years, State Government News in 
January 1983 reports: 

At least eight states have enacted legislation providing for guilty but'mcn- 
tally ill as an additional verdict alternative. These arc Alaska (June 1982). 
Delaware (June 198-2). Georgia (June 1982). Illinois ( 1981 ). Indiana ( 1980). 
Kentucky (Juncj982). Michigan ( 1975). and New Mexico (March 1982). 
All of these statutes require that *i defendant found guilty but mentally ill 
be provided with treatment in a mental institution or prison. Subsequent 
to ihp treatment, the defendant must complete the remainder of his or her 
sentence in prison, 45 — 

In addition to shifting the burden of proof to the defendant, other procedural 
changes would create a uniform test of insanity . Currqntly four different legal 
tests are used for insanity in United States' jurisdictions: 

• incapable of telling right from wrong (M'Naghlcn rule) 

% act was a product of mental disease or defeat (Durham rule) 

• ability to conform conduct to the requirements of the law (American 
^ Law Institution's ModcrPenal Code). 

• act was the result of an irresistible impulse (modification of M'Nagh- 
lcn). 46 

The defense of insanity concedes that the accused committed the crime but 
should not be held accountable for his or her actions. Uniform standards are 
important since the insanity defense reflects the important concept that an 
individual" is accountable for his or her own actions." 

Cameras in Court 

the issue of allowing television cameras in the courtroom to broadcast the 
proceedings has been litigated and legislatively debated for rquny years. Cur- , 
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rently, the federal courts, forbid any direct broadcast of proceedings while 
thirty -eight states permit some kind of camera or broadcast coverage of their 
courts. Each of these states, however, has its own procedures and regulations 
of media in court. None allbws unrestricted access over the objections of 
either party. Much of the opposition to expansion of electronic media access 
comes from trial attorneys and judges. The arguments most frequently cited 
by opponents of broadcast media in the courtroom center on the impact of 
such coverage: 

• broadcast coverage will invade the privacy^of participants in a more 
dramatic fashion than other types of news coverage. 

• witness's reputation could be damaged more easily since television 
heightens recognition and has lasting effects. 47 

• some witnesses may be reluctant to testify in the presence of cameras 

• since most judges are elected, they nfiay feci undue pressure to allow 
broadcasts in questionable cases. 

• most courtrooms are not designed to inconspicuously accommodate 
cameras 

• attorneys, judges, and witnesses might play to the cameras and the . 
/ viewing audience and not pay attention to the trial. 

use of cameras may have an effect on the conscious or unconscious 
judgment of jurors. 48 

• only sensational trials will be broadcast, thife conveying a distorted 
view of the workings of the justice system. 

• selective editing of trial coverage will present a distorted view of real 
trial proceedings. 4 » 

• electronic coverage reduces a defendant's chance for a fair trial. 

Those who favor increased access of the electronic media to the courts 
argue both the advantages of allowing media coverage and the lack of-em- 
pincal support for the fears of opponents to such coverage. Proponents stress 
the following positive implications from media coverage of trral proceedings. 

% • television coverage can present a unique opportunity to educate the 
public about the justice system. 

• media coverage would enhance the First Amendment's protection for 
freedom of the press. 

\r\foux\ broadcasts would reduce the confusion of media coverage of 
major trials by reducing out of court disruption. 

• respect for the functions of judge and lawyers would increase. 

Those advpeates who favor increased electronic coverage of trials observe 
that no one is in favor of unrestricted media access. The judge could bar 
coverage if he or she fdt the presence of TV cameras would prejudice de- 
fendants or inhibit testimony.. Most state procedures allow either party to 
object to such broadcasts and, by this objection, to veto court media coverage. 
Certain types "of cases or testimony likely to violate privacy are exempt from 
coverage. Finally, most trials can be covered by newspaper or magazine 
reporters so the incremental problems associated with additional publicity are 
mmimized. * - ' 
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Most of the scientific research indicates that many of the alleged problems 
feared with use of cameras in court fail to materialize. "Empirical evidence 
gathered in Washington, Wisconsin, Florida, California, Louisiana, and Ne- 
vada between 1975 and 1979 points to broad but consistent cohclusions about 
the impart of news cameras on trial participants and the trial process." 49 
" Indeed, extensive evaluation of cameras in Florida courts disproved most 
fears jjf their use:. 

At the concision of the year of experimentation it had ordered, the Florida 
Supreme Court saw none ofjhe adverse effects which opponents had pre- 
dicted—grandstanding lawyers, posturing judges, intimidated witnesses, 
distracted or fearful jurors. The court concluded that M the assertions are 
but assumptions unsupported by any evidence. No respondent has been 
able to point to any instance during the pilot program period where these 
fears were substantiated.** 50 

Cameras may add little to the already prejudici? 1 »ature of judicial pro- 
ceedings, Susanna Barber, a professor of ma5 .omwunication at Emerson 

College, notes * 

% 

However, the large quantity of available literature indicates, at a minimum, 
two very important points. First, that many of the prejudicial behaviors 
said to result from the presence of carrteras in courtrooms arc, in fact, 
operative m the courtroom regardless of the introduction of cameras. Sec- 
ond, that many unfair 4spcctsof trials are not attributable to broadcast news 
coverage, but to- the nature of the trial process in general. 51 

Indeed, Dr. Barber notes that the presence of electronic devices may. increase 
the fairness of a trial. 4 it does not seem unreasonable to suggest that news^ 
camera coverage has the potential to make "trials more rather than less fair, 
with the added public scrutiny that accompanies the eye of the camera, some 
of the blatant prejudices discussed earlier might be diffused, if not elimi- 
nated." 52 

TV coverage of court proceedings is an appropriate issue for debaters to 
investigate further. The large number of responses to media access to the trial 
provides arguments on both sides of the issue. The variety of state procedures 
regulating electronic coverage also establishes a presumptive case for uniform 
standards. 

Testimony • 

Much of the information introduced in a criminal court comes as testimonv 
offered b> witnesses. It is a welicaccepted conclusion that eyewitness iden- 
tification of an accused is one of the most persuasiv/e forms of evidence in 
jurors' perception of guilt. Yet, this type of evidence is also among the most 
unreliable. Witnesses are usuall> poor observers of a crime situation, eyesight 
is sometimes poor, viewing conditions are suspect, susceptibility to suggestion 
is high, and memories often fade. These factors contribute to prompte pro- 
cedural re forms' which would restrict such eyewitness testimony without other 
supporting evidence. 
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Another form of testimony recently criticized is the overreliance on expert j 
witnesses* especially psychiatric testimony. Journalism Professor Roberta Shell 
notes the growth ot saciHestimony: \ 

During the last several decades, courts have become increasingly willing 
to call tor and rely on psychiatric testimony when trying to answpr extremely 
difficult legal and moral questions. Psychiatrists in turn have come forward 
with new, more complex, and at times bizarre explanations for human, 
behavior Today, "forensic psychiatrists" (defined as psychiatrist, in the 
service of the law) have crucial input in deciding, for example, which, * 
■ parent should have custody of the children in divorce cases, whether an ^ 
elderly person must be involuntarily committed tot a mental hospital, whether 
a convicted criminal should go to prison or a psychiatric facility, and, most 
dramatically, whether a person convicted of a capital offense should go to 
jail for life or be put UMjcath." 

Critics claim that such diagnosis is guesswork and that there is "no conclusive 
evidence proving that a psychiatric observation or opinion is any more reliable t 
than 'one offered by a layman using common sense and everyday experi- 
ence/* 54 the resulting problem is that juries tend to view expert testimony 
as We credible than nonexpert testimony. Tfce problem is compounded 
since such witnesses reeeive special treatment under the rules of evidence. 

Several procedural remedies are available to offset this bias. These reforms 
range from barring expert witnesses entirely to changing the rules of evidence. 
Herbert Fmgarette, a professor of philosophy at University of California; 
Santa Barbara, argues 

1 do not think the experts should be allowed to testify on the same issue % 
* that the jury is supposed to decide. The experts Should give information • 
about the person, factual, descriptive, and diagnostic information. But such 
questions as did the person appreciate the criminality of his acts, and could 
the person conform his conduct to the law? are crucial legal questions, and, 
as such, they are for the jury to decide It would-be useful, if the courts 
were not to allow the experts to comment on that qu\jstion. 55 

' A third type of testimony is provided by use of vid\*jtape, picturephone, 
teleconferencing, film, and audiotape. Dr. Eshelman, chalhaQjgi rnass com- 
munication department at Central Missouri State University, oWrved 

In numerous states audiotape recordings, motion pictures, and videotapes 
have been admitted as evidence. Such use. however, is limited by local 
jurisdictional authority, which must be ascertained previous to the proposed 
or actual recording. 

An increasing number of states and courts arc becoming receptive to these 
alternative methods of introducing testimony and evidence in their search 
for truth. 56 ' 
The possible range of such systems is virtually limitless: 

Video has the potential for improving the administration of justices It is 
capable of reducing costs, accelerating the process, and presenting the , 
• whole" truth, As the use of video mushrooms in our beleaguered judicial 
system, the traditional concept of training tapes will be augmented and 
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surpassed by imaginative, and innovative uses, videotaped depositions, tes- 
timonies, confessions and tnajs? effective teaching tools for students of the 
law* court employees, judicial administrative personnel and the public, and, 
efficient jncthods of collecting vital facts anid information and presenting 
them in a fair manner. 57 

U.S. Circuit Court Judge Joseph Weis enumerates other advantages including 

• reduction in the cost of litigation by speeding up the trial,' reducing 
•travel cxpensts, and lawyers' time. 

• greater availability of evidence from experts who wish to testify But 
cannot travel. 

• closed circuit TV would reduce judges' travel time by allowing con- 
ferences and motions to be broadcast to his or her chambers. 58 

A final form; of testimony that has engendered a great deal of debate in the 
legal community is the use of hypnosis. Hypnosis of witnesses has been a 
tool of law enforcement investigation for many years. Examples of its effec- 
tiveness in refreshing the memory of eyewitnesses can be startling. Despite 
these successes, a number of legal scholars are concerned about the intro- 
duction of such evidence at trial. Bernard Diamond, professor of psychiatry 
And law at the University of California, writes 

A witness cannot ldcntify'his true memories after hypnosis, Nor can any 
* expert separate trlcm out. Worse, previously hypnotized witnesses ,often 
develop a certitude about their memories that ordinary witnesses seldom 
exhibit. . The hypnotist often unconsciously cues the subject into stating 
certain things. Then, when they prove correct, the hypnotist believes the 
memories to have been recalled independently by the subject. . . v In fact, 
the subject may have been responding merely to cues of the hypnotist, who . 
knew all along from other sources what the actual facts were. 59 

Other problems with hypnosis include the lack, of an agreed-upon definition, 
possible contamination of the witnesses' memory, and the difficulty in as- 
sessing the credibility of the witness in a hypnotic state. ProceaUral reforms 
are suggested by Syracuse University Law Professors Alderman and Barrette, 

the inherent unreliability of hypnosis at this time, suggests that nothing but 
uncertainty and argument can be gained by the continued use of hypnosis . 
in the criminal justice system* We believe that a total per sc exclusionary 
rule, applicable to both parties, is preferable to the continued possibility 
of use in any case by the prosecution. Short of an exclusionary rule, * 
however, there is a critical need for adoption of strict rules of use, to curtail 
in the best available way the system's use of a process inherently suspect, 
because it deprives litigants of their rights. 60 

Other forms of. testimony in addition to those mentioned should be re- 
searched on this debate resolution. For example, use of informants as primary 
witnesses in criminal cases has been questioned J Also, entire categories of 
potential witnesses are unable to testify even if they have knowledge about 
criminal activity . These privileged relationships include husband-wife, doctor- 
patient, and priest-penitent. Some jurisdictions also recognize privileged com- 
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munication Matus tor social workers, psychologists, arid counselors A final 
issue is presented b> the use of grants of immunity ,to compel testimony Such 
procedures have been indicted by a number of legal commentators. 

Exclusion of Evidence 

The final illustration of a major case area representing trial procedures is the 
.exclusion of certain types of evidence. In general, the justice system seeks 
to consider as much relevant evidence as possible before a legal decision is 
reached. However, certain categories of germane information are not allowed 
to be presented during a trial. An example of a new category of excluded 
evidence is provided in rape shield laws. Michael Graham, professor of law 
at the University of Illinois, explains ' 

Over the last two decades. Congress and numerous Mate legislatures have 
perceived a need to protect the privacy of an alleged rape victim from ^ 
unwarranted .public intrusion and to make the prosecution of rape cases 
more equitable for rape victims. In addition/ the ordeal a woman faces 
•during trial was felt to account for the reluctance of many women to report 
. a tape or to participate in the prosecution "of an alleged rapist Legislative 
jespohse took the form of statutes limiting to a great extent the admissibility 
of evidence as to the past sexual behavior of the alleged victim 61 

Another recent modification demonstrating a riiove toward allowing pre- 
* viously inadmissible ev idence at a trial is represented by recent court decisiohs 
on the use of polygraph results. "While the results of lie detector tests are 
not routinely accepted as admissible evidence, a'number ol states permit their 
introduction in some circumstances (e.g , California, Indiana, Ohio, Wis- 
consin). Moreover, results of lie detector tests have been held as admissible 
according to the trial courts.' discretion in several federal circuits/' 62 A recent 
California Court of Appeal's decision, while not ruling that polygraph results 
constitute admissible evidence did indicate that they can no longer be auto- 
matically excluded. The state wHI be required to pay the fee for such tests 
for rndtgent defendants and for the extra court time required to adjudicate 
issues raised by introduction of this evidence. In addition to increase^costs, 
Rjrx'Beaber, an assistant professor of, medicine at UCLA; believes the ac- 
curacy of such tests is in doubt: \ 

I The polygraph industry claims an impressive but exaggerated accuracy rate 
I of about 90 percent, bven accepting this figure poses a real dilemma If 
\ juries accept polygraph results, they must erroneously let free 10 percent 
I of all guilty suspects If they ignore the results, the time and money spent 
\ putting on the evidciTcc was wasted. M ' 

Othir experts believe the actual rate of Wtiracy is significantly below this 
90 percent level. Kleinmuntz and Szucko conclude; 

Wc have presented evidence showing Jhat polygraph judges have a high 
fete of misclassification and that the particularly damaging by-products of 
these errors arc fa{| positive judgments which, may label as many as 50 
percent of innocent suspects as guilty. Wc have also argued that there arc 
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motivational factors that bias polygraphcrs in a way that causes false positive 
errors. 64 

A last area of inadmissible evidence is that which is the product of ar> 
illegaf search or seizure. This doctrine, known as the exclusionary rule, 
operates under the theory that the suspect goes free if the constable blunders. 
This rule is one of the most hotly contested issues in criminal justice literature.. 
* 'Critics of the rule generally contend that the rule impedes effective law 
enforcement, places an unreasonable burden on law enforcement officers to 
master the intricacies of the fourth amendment, and promotes disrespect for 
law and order by releasing criminals on technicalities. Advocates of the 
rule stress three major issues; 

• it is necessary to protect individual rights. • - ] 

• judicial integrity demands that the court refuse to sanction illegal 
activity. 

• exclusion of thi^ evidence will serve to (' 101 rth amendment vi- 
' olations. 66 

AJI these. assumptions on both sides of the issue can be effectively chal- 
lenged. One ofihe major questions pos£d by defenders of the exclusionary 
rule is what will replace it if the rule is eliminated? Among legal commentators 
the following remedies emerge as either supplements or replacements for the 
exclusionary rule: 

• Good Faith Test — the rujc would not operate if the law enforcement 
official acted in reasonable good faith belief that the search was con- 
stitutional. > 

• Damages — the police officers who engage in illegal searches would 
be civilly liable for their behavior. 

• Disciplinary Proceedings— the law enforcement official would be sub- 
ject to discipline by the appropriate government agency for conducting 
illegal searches. 67 ✓ 

• Ombudsman — a criminal procedures ombudsman would investigate 
instances of alleged police misconduct, publicize the results, and au- 
thorize appointment and payment of private counsel to sue the re- 
sponsible officials. 68 

Despite the widespread belief that the exclusionary rule results in the un- 
warranted release of thousands of felons, in fact, it is seldom invoked. A 
GAO study reported, "illegal searches and seizures accounted for 0.4 percent 
{four in 1,000) of the cases United States attorneys declined to accept for 
prosecution and apparently accounted for roughly 0.7 percent of the-eriminal 
cases dismissed or criminaldefendants acquitted after the prosecution com- 
menced. Thus, approximately eleven of e?ery 1,000 federal criminal defen- 
dants may be set free by the operation ofihe rule.** 69 A study by the Institute 
for Law and Social Research that examined the operation of the rule in 
Washington, D.C., discovered ■ . 

in Washington, D.C., prosecutors declined to proceed with approximately 
I percent of all arrests because of Fourth Amendment violations, 77 percent 
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of these rejections occurring in narcotics cases and other cases classified 
as "victimless crimes.' * Of the cases dropped4y prosecutors after initial 
acceptance, less than 1 percent were attributed to improper police conduct; 
none Qf these cases involved crimes classified as violent. \ 
In its multicity study, Inslaw concluded that issues relating to the exclu- 
sionary rule "may be substantial in terms of legal theory, (but) they apj)ear 
to have little impact on the overall flow of criminal cases after arrest." 70 

A number of legal scholars have concluded that additional information is 
needed on the effects of the rule and the impact of its alternatives before any 
policy decisiorr is contemplated. * 1 

* 

Jury Research 

. The assumption of a guarantee of a fair trial before an impartial tribunal has 
been challenged through the research efforts of a group of social scientists 
who have examined the legal process. Rather than acting as a passive unbiased 
judge of facts, most juries represent a very active microcosm of society's 
biases, Among those areas investigated by researchers are studies dealing 

- with jury size, jury instructions, voir dire, effects of publicity on verdicts, 
the impact of inadmissible evidence, the effect of videotaped testimony, the 
effects of defendants* characteristics on jury decisions, the influence of juror 
traits on verdicts, and the effect of unanimous or non-unanimous verdict 

t requirements. 71 , The courts are increasingly willing to incorporate these re- 

* search findings iqto their decisions: For example, recent court rulings that 
have reduced the size of state juries, iepealed the requirement for unanimous 
verdicts, allowed admission of videotaped testimony, and permitted states to 
allow cameras in court all cite research results which indicate that such actions 
are eithe; desirable or, at least, have no significant negative consequences. 
Certainly, these research studies can point policy makers in the direction 

i of needed reform. Research indicates that many instructions given by the 
/'judge to the jury are incomprehensible to those listening. Such information 
should be used to rewrite these instructions in plain language using only 
modest linguistic changes. Otherwise, Law Professor Robert Charrow notes, 
incorrect verdicts may result: 

If jurors are unable to adequately comprehend the law that they must apply 
in reaching their verdicts, it may be that many verdicts arc reached cither 
without regard to the law contained in the jury instructions or arc reached 
using the incorrect law. In short, if jurors cannot understand the judge's 
instructions, the vitality^of the jury system itself is open to'scrious ques- 
tion. 72 / 

Other statistical data can be used to demonstrate the need to modify methods 
used to select a jury pool. This practice would ensure a more representative 
jury yielding a better reflection of the makeup of the whole community. 73 

Some problems occur with the generalization or ecological validity of 
extrapolations based on most legal research, Speech Communication Professor 
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Gerald Miller of Michigan State University notes some of the more obvious 
problems: . " 4 » . . 

• most research has used college students; not actual jurors. College 
students are generally youpger and bettcr^educatcd than most jury 
panels. 

• students arc jescarch wise and they will not react to experimental 
condition sUhc same as actual jurors. * „ /• - . 

• the amount of information presented is considerably less than in a real 
trial. ~ . „ _ . K 

• many expedients use audiotajg or, a written synopJif^F imfj^ftant 
« information instead of simulating Hve trial situations. <>.;V 

• many experiments do not provide for full deliberations.? 4 

Each of these factors independency contributes to a distortion of the appli- 
. cation of this research to the vagaries of the, legal process. Thust debaters 
using such studies must be extremely careful in the extrapolation of their 
data, . . 

Sentencing * - 

One of the major reforms in the'criminal court system over the past five years 
has been changes in sentencing procedures. Jurisdictions have experimented 
..with creative punishment which emphasizes alternatives to incarceration. Ron- 
ald Boostrom and Joel Henderson, professors at San Diego State University, 
offer this insight: "\ 

The concept of creative punishment has been defined as. an attempt to 
design a mode of 'constructive punishment which consider^ the needs and 
characteristics of the offender and his motivation, This foCus allows for a * 
personalized and structured sentencing plan, to be developed .which meets 
b the needs of the offender, 'justice . and community or v.ctim reparation. 
While rehabilitation is a component of. this concept, creative punishment 
jilso includes restitution And retribution as ^important components of sen- 
tencing Such a conceptualization alldWs for b movement toward rccog- * 

nizing other forms of punishment besides traditional incarceration. 75 ' * 

» 

Juxtaposed against ih'fs trend to individualize punishment is a move to "get 
tough" w Unconvicted offenders. This attitude is manifested in mandatory 
sentencing laws, which eliminate judicial .discretion by, requiring imprison-^ 
rnent for selected crimes, and by determinate sentencing, which sets the term 
of imprisonment while allowing judicial discretion to prescribe the penalty. 76 
By 1982 over half of the states had some, fbrm of mandatory and/or deJcrminate . 
sentencing laws. Both of these statutory provisions reduce the flexibility of 
the judge to sentence the convicted felon. Evaluations of these new procedures 
reveal mjxed results. Mandatory sentencing results in plea bargaining to a 
reduced charge in a number of cases, 77 and evidence exists that mandatory 
sentencing results in greater recidivism rates .and leads to more crime. 78 
However, additional studies are needed before the impact of these statutory 
changes beepmes dear. * , 4 ; 
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Capitol Punisliment ' & 

By. the erfd of 1979, thirtv-seven states had capitaTpt?rw4ijTient statutes. Al- 
though the sentencT^death has been earned otft onl> four times in the past 
fourteen >eurs,4t h> stilhrtotly-debated legal and moral issue. At the end of 
1980, ; American* prisons m:ld 714 persons undet sentence of dcath^pewi- 
paper reports in earl> 1981 placed the tcMal at around 750. . . . Public opinion, 
furthermore, is stronglv in favor of capital punishment, about two-thirds of v 
all adalts induate support of the death penalty for murder, and this proportion 
has beep increasing in recent years."* 79 " r 

/ The justification for the death sentence^ twofold it strengthens deterrence^ 
and sjjt/et? requires such a drastic penalH . Proponents of the deterrence effect^ 
argtiqv(riat swift and consistent -application of the death penalty wouHdetef 
otheri from committing murder and other 1 serious onmes. Studies conduced 
,by J;hrhchJmU.da{a reviewed b> Yifaker indicate thajtcopitaf punishment does k 
decrease Jhc homicide rate. Professor Vunker reviewed a variety of studied 
and concluded: . , * \ * , 

s - ' ' r ~~ f c 

Toufljv mind, the evidence suggests that were- the death penalty to be • • 
" ijcgufaely inflated upon convicted murderers, the homicide ratfc in^this r t 
s country would boa fraction of what it is today, and<a large proportion of / 

the over 20,000 annual victims of homicide would be saved In addition, ; 
, 1 would eApcct substantial* reductions in other types of serious crime. m ' 

These con^Rions have been challenged by a # number of other researchers 
artd legaf^mmentators. All studies on the deterrence effect 'are^subject to 
methodological problems. In addition, several authors attempted to replicate 0 
EWIichA workout most discovered no evidence of deterrence. Other re- 
searchers have utiluep! different methods to .reach <this inclusion: " * 

* * William B,ulev jjrovidctt evidence that increasing the 1 "celerity y ofcapitaf 
. . puiyshm'ent— thq speed with whicn executions are carricd^at— is not likely 
1 to produce s dcterrer|uffects, Kilman Shin, in, a little known bat excellent** 
volume^ has undertaken numerous tests of the deterrence hypothesis (some v 
involving cro^s-parional data), ajl wifih negative results, Gary Klcck'Jias 
» / A published a brilliant study suggesting that, in the United States, .gun own- 
* ership-has a <jarge\ impact on homicide ^dtcs whifc executions have no 
significant impact. Pmally. u recent paper" by Bowers and 'Picric uses ' ^ 
* " monthly homicide and execution rates ( 19CTJ-&3) for the state o(;Ncw York 
. * a and find* that; rather than actiftg as a deterrent, executions may actually 
/ stym^ " : ! «• ^ ^ / * ^ . ' , 

tpc viGW,that society demands capital punishment is most persuasively 
stated by Harvorcf> James Q. Wilson. Hawever, other legal commentators 
have argue& the validity of this social re^nse. Whether the state should be „ 
the active agent in taking 4 a4iuman life is a profound issue wliich defies/easy * 
answers, t>ut it is. certain to require ihe bestresearch efforts; of the dfbatc^onT' 
"this resolution v • • • / " ' * ' * * \ £ 
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Victims 

, Part of the move to creative punishment represents a device to have the 
criminal m^ke restitution to the victim. Restitution can take the fonriyof 
monetary payments or sen ice hours to compensate for injury or lo^ resulting 
from the commission of crime Too often the criminal justice system seems 
to be more concerned with the rights' of the accused than the well-being of 
the victims of crime. Sutc und local governments haw established a number 
of programs to help the victim. A partial lust of such programs includes. 

• establishing victim-citizen units in police and prosecutors' offices. 

• compensation programs to cover uninsured medical losses and lost 
wa^cs. 

• authorizing lawsuits against the criminal responsible for the injury, 

« • set training programs to make the police more sensitive to the needs' 
and fears of victims. / 

In addition to t^ese programs, procedural changes are needed in sentencing 
to encourage due consideration for the victims ,of crime. For example, fines 
of criminals could be used to fund compensation programs. 

/ . In some states laws have been adopted establishing compensation programs. 
bu% legislatures have failed to fund these programs, which renders the effort 
meaningless. 

\ One of the most successful new cpnecpts in funding compensation program's 
V is the penalty assessment plan, whereby persons convicted of a crimerarc . 
* assessed a certain amount which goes directly to the compensation pro- 
gram.* 2 > • 

Robert Grayson of the New Jersey Council on Crime Victims offers* another 
suggestion: • / 

Many states arc beginning to take 4 a. strong stand on restitution m property 
loss cases as vvcll as in personal injury cases. 'Stronger statutes mandating 
restitution as an alternative to, incarceration have brought the issue to the 
forefront of public attention and have been generally successful. 

Restitution has also been ordered as* part of a sentence which includes a 
jail tcrm^ln cases* of fraud and "flim-fjams,'' 'restitution is frequently , 
ordered so that the victim, who nfay have lost a life's savings, is truly » 
assisted. 1 ? - . u r 

'Thus, creative use of Sentencing procedures couid significantly .aid in bal- 
ancing the scales of justice. Such an approach needs uniform standards. 
Grayspri argues, "The only way to protect the nghts of victims is to guarantee 
that 'victim- witness programs, including, victim advocacy units, arc a R$S; , 
mancnt," mahdat^y part of the criminal justice systern in all fifty state's." 84 

Juvenile Crime , ^ ' ' , 

Increasing alarm over' the problem of serious juvenile crime has spurred a 
reevaluation of the special status that juveniles hold^aahe^criminal justice 
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syMem. Tt^lnrnd is toward tieutmg 'older juvenije* accused of major crimes 
as adults who will be tried in criminal rather than juvenile courts 

In tiro adult system, incarnation is now' justified on the ground that it 
incapacitates, that is. keep* offenders from committing further crimes for v t 
the duration ot the sentence Rehabilitative and educational programs within ' . 
prisons tave been cut and security measures* increased. This attitude has ; 
also affected the treatment ot juveniles Stirred b> accounts of youths who"^ 
go through the juvenile system, are released and then commit hJmoirs acts* 
the public sees juvenile crime as a serious menace * s 

Trial m.adult courts for a few dangerous offenders lv supported by the statistics 
ofjuvemle crime. Most m^r crimes are committed by a hard core pf repeat 
offenders. A study of 10,000 boys conducted the Cente/for Studies in 
Criminology and Criminal Law lor the University of Pennsylvania indicates 
that 627< chrome recidivists (arrested five or more times rMfcre age eighteen) 
committed over 50 percent of all offenses registeredlor the iiitial study group 
Marvin Wollgang, director of the Center.' also noted trfe type of crirtie% 
committed: 

The 627 chrome offenders accounted for 63 percent of the FBI's Uniform 
Crime Reports lndex'offense^(criminaI homicide, forcible rape*, robbery. ' 
burglary, larceny . motor vehicle theft) committed by members of the cohort, 
and an even Higher proportion of the most serious bftenscs— 71 percent of 
the hoinicidev~73 percent of the rapes. 82 percent ot,thc robberies and-69 
percent ot the aggravated assaults 

A follow -up stud) of a 10-pcrecnt sample of the birth cohort shows that 
those who had no juvcmile*arre>t record had aEjout an \$ percent chance of 
at least one arrest between eighteen and thirty But among chronic juvenile 
offenders, eight out of ten hud adult arrests. vxualUfor serious and violent 
entiles.** 1 ' 

\ White changing the law to allow these chronic dangerous offenders to be 
tried as adults is a popufar reform' measure, other procedural changes art?, 
needed. Status offenders who are accused of acts such as curfew violations 
or drinking under age should be diverted from the criminal system jo com- 
munity-based services. AIsoV courts shoulcj reexamine the secrecy surrounding 
juvenife justice., Closed proceedings, sealed records, and no publicity may 

^not be the best way to recluce juvenile crime. Current barriers to dissemination 
of information on such offenders^must 6e modified..,Lawrence McMicking 
of Trident College argues: . ^ . " » r> ; 

We arofio longer protecting the teen-age felon, hut allowing him to operate 
with immunity and without fear of prosecution/ 

The individual states and the Congfess must begin a concentrated effort to 
reverse the status qiio. Fingerprinting and photographing of juvenile crim- 
inal suspects can be very effective in the battle against juvenile criminal , 
activity, The courts must bc/fumishcd^vithxornplctc records of juveniles 
before setting their bail or bond prior tb senjending. This, is a matter of z 
routine in some courts and unheard of 'in others. The Congress should - 
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% require the [ Bl to an.epl and gather fingerprints of ail persons that arc 
arrested regardless ol age 

All of the^se practices are now illegal and would require major changes in the 
stunts quo The treatment of juvenile offenders is an area that deserves careful 
examination during the course of the debate vear. / 

' ' ;/' 

Conclusion 

This concludes the chapter on procedure! in criminal courts. There are man> 
other procedural issues that arise in our adversary s>stcm. but tbc purpose of 
this publication is to provide a focus for an initial examination of the topic 
of the United States justice system. 
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